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(The Head notes, except those followed by “‘R.,’’ are made 
by the Judges.) 


ABSENCE OF COUNSEL. 
See Practice in Supreme Court, 3. 


ACCESSORY. See Criminal Law, 22. 
ACCOMPLICE... See Criminal Law, 21. 
ACCOUNTS. See Equity Jurisdiction, 1, 2. 


ACTIONS. 


1. Under the 2468th section of the Code, a suit may be 
brought on an administrators’ bond, without first ob- 
taining a judgment against the administrators for a 
devastavit by them, and a return of nulla bona. Mor- 
gan vs. West et al 


2. When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name. Houser 
vs. Houser & Bronson 


ADMINISTRATORS AND EXECUTORS. 


. Under the 2468th section of the Code, a suit may be 
brought on an administrators’ bond, without first ob- 
taining a judgment against the administrators for a 
devastavit by them, and a return of nulla bona. Mor- 
gan vs. West et al 


. A bond which was given by an administrator, with 
security, dated July 9th, 1865, and without the attes- 
tation of the Ordinary, but from the minutes of the 
Court of Ordinary appeared to be, by order reciting 
the fact, approved, is a good bond under the Code of 
this State, it being, by such order of the Ordinary on 
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the minutes, a sufficient compliance with the requisi- 
tions of the Code in the premises; and it was error 
in the Court below, in a suit brought by the Ordinary 
for the use, etc., to reject it as evidence upon the ground 
that it was invalid on accouut of the absence of such 
attestation. Ford vs. Adams 


. The administrator and his securities were bound to 
respond for any devastavit by the administrator of the 
assets of the estate of the decedent, to the heirs-at- 
law or to the creditors of said estate. But in an action 
brought by the heirs-at-law, or by bill filed by them, 
to recover back property sold illegally by the admin- 
istrator, from the purchasers, upon the ground that 
they had acquired no title thereto, the securities on 
the administrator’s bond cannot be made parties there- 
to at the instance of such purchasers. If they ac- 
quired no property in the thing’ purchased, then the 
securities on the bond would not be liable in case of 
its recovery ; and as they dealt with the administrator 
individually in the purchase, they cannot make the 
securities liable on the bond to them for loss, if any 
is sustained, upon failure of the title so purchased by 
them, unless it was shown the proceeds, or some part 
thereof, was applied to the benefit of such estate. 
Nutting et al. vs. Boardman et al 


ADMISSIONS. 
See Continuance, 3. 
«“ Evidence, 2, 6. 


AFFIDAVITS AS TO TAXES. 
See Relief Acts of 1868 and 1870. 


ALIMONY. See Dower. 


AMENDMENTS. 


1. The plaintiff should have been allowed to amend his 
declaration in this case. Morgan vs. West et al 


2. It was proper, in C’s application, to permit the decla- 
ration to be amended by striking out B’s name as usee 
and inserting the name of C. Demington vs. Douglass 


3. This Court will not, as a general rule, interfere with 
the exercise of the sound discretion of the Court be- 
low, in allowing pleadings and process to be amended 
under the liberal provisions of the Code. Mott vs. 
Mustian 
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APPEALS. 






1. The proper mode of bringing before the Superior 
Courts of this State the judgment of an Ordinary, ren- 
dered in the discharge of duties devolved upon him, 
in relation to county matters, previously vested in the. 
Inferior Courts, or of matters not touching the pro- 
bate of wills, or administration, or otherwise specially 
provided by law, is by certiorari, and not by appeal. 
Harrell 06. PUGRGlh oe .cneeiscessapnecvencepuevessocesovsenpesaceass 271 


. Upon appeal from the judgment of the Ordinary set- 
ting apart a homestead of realty and personalty ex- 
emption, it is error in the Court to restrict the jury 
to find for or against the homestead, etc., as platted ; 
the whole case comes up by the appeal, and the Court 

should administer the law with regard to its terms 

and provisions. Kirtland, Babcock & Bronson vs. 

DOVIiB8 .0.00.0000r000ce000 eodatoghascscuesvondcanscsbosohereddebsioonetees 318 
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ARBITRATION. 


1. A bill was filed to set aside an award of arbitrators, 
on the ground of a “legal accident,” without stating 
in what particular that legal accident occurred, and 
praying for an injunction to restrain the collection of 
the purchase-money due for a tract of land sold by 
the defendant to the complainant, of which the latter 
was in possession under a warranty deed made by the 
defendant, on the ground that the complainant has 
good reason and does verily fear, that the title and 
warranty to at least a portion of the land will fail, 
because a suit has been instituted on the equity side 
of the Court, against the defendant and other parties, 
in relation to the division of the land, and that the 
defendant is a non-resident of the State. There was 
a demurrer to the bill for want of equity, and a motion 
to dissolve the injunction on the filing of the defend- 
ant’s answer, both of which were overruled by the 
Court below, and the defendant excepted: 

Held, that the allegations in complainant’s bill, that 
the award complained of, which had been made the 
judgment of the Superior Court, was a “legal acci- 
dent,” without more, was not sufficient, in law, to set 
aside the award. Cantrell vs. Cobb........+. pecoace cssovee 198 


2. Where one owned land fronting on a street in the 

city of Bainbridge, and the Atlantic & Gulf Railroad 
submitted to arbitration, under the compensation 
clause of its charter, the question of how much dama- 
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ges the lot owner had received, if any, by the build- 
ing of said road through the street, and it appeared 
that the road had authority from the State (before 
the Code) to run from point to point in a general 
direction, which might be through the town, and 
authority from the town authorities to run through 
said street; and it further appeared that, in fact, the 
road had not used the street either for its track or 
embankment : 

Held, that the Court erred in holding that the road 
was estopped by the submission, from showing that, 
in fact, the street was not occupied. The A.& G. R. R. 
Co. vs. Mann 


3. An award of arbitrators js conclusive as to all mat- 
ters submitted to them by the parties, but if it is 
doubtful, from the terms of the submission, whether 
certain matters were submitted to and passed upon 
by the arbitrators, it is competent for the Court to 
admit evidence as to the truth of the facts of the case, 
and then to charge the jury as to the law applicable 
thereto. Keaton vs. Mulligan 


4. It is competent to introduce evidence to show a non- 
compliance with the terms of an award, inasmuch as 
that does not impeach the award, but merely goes to 
show a non compliance with the terms of it. bid. 


ARGUMENT. 
OrpER or—See Practice in the Superior Court. 


ARREST OF JUDGMENT. 
See Practice in the Superior Court. 


; ATTESTATION. 
Or Bonp—See Administrators and Executors, 2. 


AWARD. See Arbitration. 
BAILMENTS. . 


Where the plaintiffs consigned to the defendants as com- 
mission merchants, a certain quantity of Scotch snuff 
to be sold for them, and the defendants sold the snuff 
for Confederate money, mixed the money with their 
own and used it without giving the plaintiffs any no- 
tice-of the sale of their snuff: 

Held, That the defendants were liable to the plaintiffs 





NOTE. 
The headings under the letters C and D, in the Index, 


were, by oversight, put after instead of before those under 


E, F and G, where they belong. The error was not discov- 
ered till the book was bound. 
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for the value of the Confederate money received and 
used by them for the snuff at the time the same was 
sold. Wyley & Company vs. Burnett & Rixey 


BANKRUPTCY. 


Where one filed his petition to be declared a voluntary 

bankrupt, and ten days thereafter a tract of land be- 
longing to him was sold by the sheriff, under a fi. fa. 
from a Court of this State against the petitioner, which 
had been previously levied, and the petitioner was 
afterwards declared a bankrupt, but died before the 
proceedings in relation to his bankruptcy were con- 
cluded : 
Held, That the sale by the sheriff was a good sale, 
and divested the title of the bankrupt; that no title 
to the property ever vested in the assignee, and the 
purchaser at the sheriff’s sale got a good title, even as 
against the wife’s right of dower, under the laws of 
this State. Thompson vs. Moses 


BEQUESTS. See Wills. 


BILL OF EXCEPTIONS. 
See Practice in Supreme Court. 


BONA FIDE PURCHASER. See Ejectment, 2, 5. 
BOND. 


ATTESTATION OF—See Administrators and Executors. 


BONDS OF THE STATE. See Corporations, 2, 3. 


EJECTMENT. 


1. Where the title to land of a deceased intestate vests 
in his minor heirs at the time of his death, the Statute 
of Limitations or prescription, ceases to run against 
them during their minority. Ladd & Wilson vs. Jack- 
SOR, GAMIERIMTAOOT 000.00 -arecesconnsagseraccccionncsasousntscisnqete 


2. A made a deed to B for a parcel of land, which was re- 
recorded in the proper office, but not within twelve 
months. After the record, A made a subsequent deed to 
C of the same land, C having no actual notice of the first 
deed, and C went into possession and continued in 
possession more than seven years: 


288 
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Held, That the record of the deed to B is not such 
evidence that the subsequent deed to C was fraudu- 
lent, so as to defeat C’s title by prescription. Wright 
CDs. Fc veictcprveristorsziocesscisnissiecscscees eccevecesecss sees . 291 


Where one, who was not, in fact, the head of a family, 
applied for a homestead as such, under the Act of 1868, 
and the same was laid off to him, and being in posses- 
sion thereof, it was levied upon to satisfy a ji. fa. 
against him, and he dying, the homestead was claimed 
by his’ heirs-at-law : 

Held, That on the trial, it was not error in the Court 
to reject the exemplification from the Ordinary, laying 
off the homestead, the claimants not pretending that 
they claimed under the family. Pierce et al. vs. De- 
SEIT cin sctuendcdleuhitmsotesiakhhteniatsantvecnsyensiinnese 392 


4. The irregular registration of a prior deed, is not no- 
tice to a subsequent purchaser from the same vendor, 
whose deed has been regularly recorded within the 
time prescribed by law. Williams et al. vs. Adams..... 407 


5. When a defendant is in possession of land under a 
deed claiming legal right to the possession of the 
premises in good faith, he cannot be ejected therefrom, 

as an intruder, under the 4000th section of the Code. 
Russell vs. CRAMBCTE.1. s..65000000.0000 soccesrescccccccssscccccces 478 
Where, upon the trial of an issue formed under sec- 
tion 2670 of the Code, relative to the genuineness of a 
deed, the instrument put in issue was over thirty years 

old at the time of the trial, and came from the proper 
custody, and with possession under it, aud bearing 
upon its face marks of genuineness: ; 

Held, That such instrument proved itself, and did not 
need evidence of its execution, and the issue provided 

by such section of the Code did not apply to such, in- 
strument, and the verdict of the jury sustaining it 
was in accordance with law. Mathews et al. vs. Castle- 
DE sintelh contabiiacetnors® debebenecdbhansvepunacntotcsocens 346-525 


7. When after the finding of such issue the case pro- 
ceeded to the jury, and the defendant showed his pur- 
chase in 1850 and his deed, and that he went into pos- 
session in the year 1851, and had exercised such acts 
of dominion over it as are usual by the owners of land, 
by cutting timber off it, and cultivating it, and by 
making valuable improvements on it in 1856, and living 
upon it until his death, in 1863: 

Held, That the proof of possession was sufficient to 
sustain the verdict of the jury for the defendant, set- 
ting up such statutory title with claim of right. Ibid. 


ad 


> 
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8. Where the bill shows the Act of the Legislature 
changing county lines had placed the land in contro- 
versy within a different county from that in which the 
suit respecting the title thereto was tried, and the judg- 
ment obtained thereon in such county is about being en- 
forced by the eviction of the parties, and this bill was 
filed to pray the interposition of a Court of equity by 
injunction to restrain such eviction, and the Court re- 
fused the injunction: 

Held, That this was error. The Act changing the 
county lines deprived the Court trying the case of any 
jurisdiction in the premises, and the process of the 
Court under it ought not to be enforced. Kelly vs. 
Bros snkinssenesdedcernnasssandebvaibentaseiapeeehainsetiimanentll 


EQUITABLE MORTGAGE. See Contracts, 6. 


EQUITY. 


. Where the defense set up to a bill for specific per- 
formance is the incapacity of the party to enter into 
such contract, and upon this question several wit- 
nesses have been introduced, some dozen testifying as 
to his derangement, and, reciting facts upon which 
their opinion was based, all concurred in the general 
impairment of his mental faculties, but several stated 
that he had ordinarily attended to his own business, 
and made his own trades, and the evidence for com- 
plainant denied the fact, and the intrinsic evidence of 
the transaction exhibited no sufficient unreasonable- 
ness as to inadequacy of price, or that he did not 
fairly comprehend, in its effect, the nature of the 
transaction, but on the contrary, that he did: 

Held, That while we recognize the rule as laid down by 

Chancellor Kent, in his exhaustive disquisition of the 

learning and authority in 6th John’s Chancery Re- 

ports, 225, upon the discretionary powers of Courts 
of equity in such applications for specific perform- 
ance, sustained, as it is, by a galaxy of English Chan- 
cellors, and while we recognize the proposition, that 
where a party elects his remedy in a Court of equity, 
it is devolved upon him, by the forum and the juris- 
diction he invokes, that he must show affirmatively 
his clear right to the remedy before he will be enti- 
tled to his decree for his specific performance. Hunt 
vs. Jackson Formby’s Guardian....ccccccccercevesccecseee . 79 


. Alexander held a note on Biggers for the balance due 
on the purchase-money of land and brought suit on 


675 


535 
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such note, to which Biggers pleaded tender and relief, 
etc., and during the pendency of such suit, Alexander 
also brought his action of ejectment for the land, 
and Biggers filed his bill in equity, reciting these 
facts and praying injunction against Alexander’s ac- 
tion of ejectment, which was refused : 
Held, That the Judge committed no error in refusing 
the injunction under the facts in this case; that Big- 
- has a good defense at law, by pleading the pen- 
ency of the suit; and if the suit on the note is dis- 
missed, then Biggers may file his bill in equity under 
the facts and his rights may be properly adjudicated. 
Alexander vs. Biggers 


8. Where the facts set up by the complainant do not 
show fraud in the original purchase, Courts of equity 
will not interfere to protect vendors from losses; and 
only in cases of fraud, unmixed with negligence upon 
the part of persons giving credit, will equity interpose 
its powers to aid the vendor,in the assertion of his 
legal rights to prevent the consummation of fraud. 
Boone vs. Collins et al 


. When a bill was filed praying for an injunction to re- 
strain the sale of that portion of the Alabama and 
Chattanooga Railroad situate in this State, which was 


advertised for sale in satisfaction of the debts of sun- 
dry judgment creditors, alleging that the company was 
insolvent, and that the sale of the road in detached 
portions thereof would work irremediable injury to 
the complainant and other creditors of the Company, 
the road extending from Meriden, Mississippi, to Chat- 
tanooga, Tennessee, being one continuous line of rail- 
road, with a prayer, that the entire road might be 
sold, as a whole, for the benefit of the creditors of 
the insolvent Company : 

Held, That, under the allegations in complainant’s 
bill, the injunction was properly granted to prevent a 
multiplicity of suits, as well as to prevent irreparable 
injury and damage to the creditors of the insolvent 
Company. Noble Brothers et al. vs. Alabama 


5. Where a trial is had in equity, and a jury re- 
turns their verdict, and a motion made for a new 
trial is overruled, and the judgment of the Court 
brought by bill of exceptions to this Court, and the 
judgment affirmed, by operation of law, in the dismis- 
sal of the case, such judgment or affirmance is conclu- 
sive upon all parties as to the merits and grounds 
embraced in the motion for a new trial, and cannot 
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subsequently be reviewed or reheard by the Court; 
and where a bill was brought, asserting no new gr ound, 
it was proper to dismiss the same for want of equity. 
The failure to enter the decree at the term the ver- 
dict was rendered, appealed from and affirmed, did 
not leave the case open, or present any new ground 
for equitable interference to set aside the verdict, but 
it was the duty of the Court to enter such decree by 
an order nune protunc. Seay vs. Treadwell........0000 


EQUITY JURISDICTION. 


. When suit was brought upon account, and set-off was 


pleaded, involving a multiplicity of items, originating 
in three years’ dealing between the parties, and the 
defendant, upon such complaint upon account, filed 
his bill in equity to enforce specific performance of 
the purchase of a house and lot growing out of the 
transaction, and upon the hearing the Court granted 
the injunction: 

Held, that, while a Court of law has concurrent juris- 
diction with equity in matters of account, and when 
first exercised will not be interfered with unless for 
good reason, we think the reason presented by the facts 
in this case were sufficient to sustain the judgment of 
the Court below. McDonald vs. Davis..........0.ccceeeees 


When equity obtains jurisdiction, as in this case, for 
specific performance, it will take jurisdiction over all 
the matters correlative to it, and retain the jurisdic- 
tion until full and satisfactory justice is accomplished 
between the parties; and under section 3075 of the 
Code, complicated and intricate accounts are proper mat- 


ters of equity jurisdiction, when, by the aid of a Mas- | 


ter or Auditor, the hearing may be facilitated. bid. 


. This was a bill filed by the complainant against the 


defendant, to revive a dormant judgment, and to have 
a tract of land covered by a homestead, made subject 
thereto, for the payment of the purchase-money there- 
of. At the trial term of the case, a motion was made 
to dismiss the bill, on the ground that there was no 
equity in it which would ‘give to a Court of equity 
jurisdiction of the case. The Court sustained the mo- 
tion and dismissed the bill; whereupon the complain- 
ant excepted: 

Heid, that the allegations in the complainant’s bill did 
not make such a case as would give to a Court of 
equity jurisdiction thereof, but, on the contrary, his 
remedy in a Court of law was ample and complete, 
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and that there was no error in dismissing the bill at 
the trial term of the case, for want of equitable juris- 
diction in the Court. Rawson vs. Thornton.. .........04+ 


4. When a bill was filed against an insurance company, 
containing allegations which make a prima facie case 
of fraud and negligence on the part of the agent of 
the company, in failing to effect an insurance on cotton, 
whereby the complainant was injured and damaged, 
the Court of equity, having first obtained jurisdiction 
of the case, will retain it until the cause can be heard 
and determined on its merits. In all causes of fraud 
(except fraud in the execution of a will) equity has 
concurrent jurisdiction with the Courts of law. Sea- 
brook vs. The Underwriters’ Agency et Al........cccceeeeeeees 


EQUITY PLEADING AND PRACTICE. 


1, A general demurrer will not be sustained if there be 
any equity in the bill. Hazlehurst vs. 8. G.& N. A. 
FR TODS cab iisb uss ccdctbiiccciinsicdoseccnitisel -scsvisiccccsesticngsese 


2. The bill was not multifarious. Zorn vs. Walker........ 


3. When a bill was filed for a specific performance of a 

Confederate contract, and the allegations contained 

. therein did not make such a case as entitles the com- 
plainant to any equitable relief: 

Held, that a demurrer to the bill, for want of equity, 

was properly sustained by the Court. Minor vs. Clark 

GE Ti iccsncncesccccccesccccccccenvocccccesnsocscccascocccasonecees esses 


4. It is not error to refuse an injunction if the defend- 
ant is solvent, and has sworn off the equity in the bill. 
(R.) Bridwell vs. McN@ir ........ssssssssesssseceesee saseees 


5. Pending an action for divorce, by Mrs. Grimes against 
her husband, she filed a bill against him, praying that 
certain property therein mentioned should be placed 
in the hands of a Receiver, to be appointed by the 
Court, which was done. Jenkins, a note-creditor of 
the husband, filed his bill against Mrs. Grimes, pray- 
ing an injunction against the Receiver appointed 
by the Court, to restrain him from disposing of the 
property, and that his debt might be paid out of it. 
The Court refused the injunction. A motion was 
then made to make Jenkins, the note-creditor, a party 
to the bill filed by Mrs. Grimes against her ‘eoclnsd, 
which motion was urertaied by the Court, and Jen- 
kins excepted : 

Held, that there was no error in the Court, in refusing 
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the injunction prayed for, or in refusing to allow Jen- 

kins to be made a party to Mrs. Grimes’ bill against : 
her husbazid, on the statement of facts disclosed by 

the record. Jenkins vs. Grimes et Al.....ccccccsscscossee cen 554 


See Injunctions. 


ESTOPPEL. 
See Arbitration, 2. 
“ Res Adjudicata, 3, 4. 
“ Homestead, 5. 
“ Dower. 
“ Evidence, 6. 
EVIDENCE. 


1. Where a bill was brought for specific performance of 
a contract for the sale of land, and a bond for titles 
was attached as an exhibit to the bill, as was admit- 
ted by the aftswer : 
Held, that it was not error in the Court to permit such 
bond to go in evidence without other or further proof 
of its execution. Hunt vs. Formby.........cccceceeees eseees 79 


2. An admission, in writing, of certain material facts, 
for the purpose of being used in the trial of a cause, 
cannot be recalled after the trial has commenced. 
FEMI GTOURE 00. TIRE asd ps vheneresppacscngespoammiinhensiains 142 


8. Parol evidence is inadmissible to show, of itself, the 
revocation of a will; such evidence can only be intro- 
duced to explain and show the intention of equivocal 
acts, by the testator, or by his direction, destroying 
or abrogating his will. bid. 


4, Where in an action against a warehouseman by 
one who claims to have purchased certain cotton 
stored in the warehouse by a third person, it ap- 
peared that the cotton was sold by a written invoice 
and bill of sale, the writing is the best evidence of the 
contract of sale and of the title to the cotton and 
parol evidence of the sale will not be received unless 
the writing be accounted for. Patten vs. Baggs... ..... 167 


5. Where a warehouseman is sued in trover by one who 
claims to be the assignee of his receipt for a number 
of bales of cotton, it is not sufficient evidence of the 
conversion to show that the defendant refused to de- 
liver the cotton to claimant until the receipt was pro- 
duced or good security given to indemnify the ware- 
houseman. Ibid. 


6. The mere statement by the warehouseman to the 
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claimant that he believed him to be the true owner, 
accompanied by the additional statement that he had 
been notified of another claimant, and was unwilling 
to give up the cotton until the receipt was produced 
or bond given, is not such an admission that the 
claimant is the true owner as to estop the warehouse- 
man, and relieve the plaintiff from the necessity of 
showing title. bid. 


. In an action of trover against a warehouseman by 
the assignee of his receipt for certain bales of cotton, 
which receipt was to deliver the cotton to the bailee 
or his order, it is necessary for the plaintiff not only 
to produce the receipt or account for its loss, but to 
prove the execution of the assignment. bid. 


8. A suit was brought in a Justice’s Court on a note for 
$20 00, made by the defendants, payable to the plain- 
tiffs, and on the trial the Justice allowed the defend- 
ants to prove that the conditions of the contract were 
“that the plaintiffs were to clear the defendants of the 
charge for which they were indicted, or they were to 
have nothing;” which evidence was objected to by 
the plaintiffs, on the ground that it contradicted the 
note, which was the best evidence of the contract be- 
tween the parties. The case having been carried up 
to the superior Court by writ of certiorari, the Court 
affirmed the ruling of the Justice and dismissed the 
same : 

Held, that the admission of the parol evidence by the 
Justice to contradict the note and prove conditions 
not expressed therein, was error; and that the Court 
below erred in not sustaining the plaintiffs’ certiorari 
and ordering a new trial in the Justice’s Court. Les- 
ter & Lester vs. Fowler et al......0+-+. peosecocoscsases - eececeee 


. The rule that a conviction cannot be had on the un- 
corroborated testimony of an accomplice alone, only 
applies to cases of felonies. In misdemeanors, the 
complicity of the witness goes to his credit, and the 
jury are to judge of his credibility from all the facts 
and circumstances, as in the case of other witnesses. 
Parsons vs. The State 


10. What was said to a thief at the time of the larceny 
is admissible against his accessory after the ,fact, as 
part of the res geste. (R.) Ibid. 

11. There was no error in the Court in ruling out the 
copy letter of Adelburg & Raymond to Stone, Parme- 
lee & Company, under the statement of facts contained 
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in the record, or in admitting the evidence of Gunn & 
Knott and Zeilin, or in overruling the motion for a 
new trial. Walters vs. Croasdale & Co....... esnccontivent 204 


12. It is competent to introduce evidence to show a non- 
compliance with the terms of an award, inasmuch as 
that does not impeach the award, but merely goes to 
show a non-compliance with the terms of it. Keaton 
08. MUNIGaN....ccererccecesceccrescoes cocersversccceeocecosecs aisenes 308 


13. Where, in an action of trover, it was in proof that 
the property sued for, and to which the plaintiff 
showed title, was at the house of defendant, though 
there was no proof of any use of the same by him: 
Held, that this was some evidence of possession in the 
defendant, and it was error in the Court to withdraw 
the case from the jury, and grant a non-suit. Mercier 
UB. DECTCIUEP .0..cccccccccsccerscccscsevecccccccosonsgececsacse secesece 


14. Where, on a trial of a suit to recover damages for the 

breach of a parol contract to receive and pay for a cer- 
tain number of railroad stringers, it became material to 
show that a portion of the stringers had been deliv- 
ered and paid for under the contract : 
Held, that a witness who only knew of the existence 
of the contract from hearsay, might testify that in 
making the delivery, the parties acted on the contract, 
since this is no more than saying that they acted on 
what they claimed or supposed to be ‘the contract. 
The testimony does not go to show there was a con- 
tract, but to explain the delivery, and is admissible as 
part of the res geste. The S. W. R. R. Co. vs. Rowan 
& McCamy 


15. Where the witness for the State, admitted upon 
cross-examination, that he had given a different state- 
ment upon examination at the inquest, and stated his 
reason to be fear of the accused with whom at the 
time he lived asa servant, and that he had made a 
similar statement to that, then given, to the brother of 
the accused, and aliunde evidence was admitted to 
show his conduct and appearance upon the former 
trial as a part of the original evidence offered by the 
State: 

Held, That this testimony, under the facts in this case, 
was properly admitted, and the theory of the defense 
upon cross-examination by them, let in the facts dis- 
closed by the evidence in this case. -Hunter vs. The 
FOODS incctrciniaisuivetscecessiscencdutbonenehebapeneaial sesvocesovess 483 


16. When in an indictment for murder the evidence 


VoL, xLu11—43, 
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showed the accused to be a rejected suitor and the de- 
ceased an accepted suitor, rumors of the approaching 
marriage and of such engagement was brought home 
to the accused and was offered and admitted by the 
Court as a fact to show motive for the crime: 

Held, That it was properly admitted as a fact or cir- 
cumstance in the case. Every fact or circumstance 
shedding light upon the transaction will be permitted ® 
to go to the consideration of the jury, either in attes- 
tation of innocence or pointing to the perpetrator of 
the crime; and the facts of this case show its impor- 
tance and materiality. bid. 


17. The plaintiffs had the legal right to have requested 
the Court to charge the jury, that if the defendants 
were sued as partners, the partnership need not be 
proved, unless denied by the defendants, on oath, 
when no such plea denying the partnership on oath 
had been filed. Seymour, Johnson & Co vs. Cobb......... 525 


18. The written agreement to submit certain matters in 
controversy between the parties, without mofe, was 
irrelevant and improperly admitted as evidence to the 
jury. bid. 


See Ejectment, 6. 
































EXCEPTIONS. 
Britt or—See Practice in Supreme Court. 






EXEMPTIONS FROM DEBT. 
See Homestead and Exemption of Personalty. 






FACTORS. See New Trial, 25. 





FACTOR’S LIEN. 


By the provisions of the Act of 1870, when an execu- 
tion has been issued by a Justice of the Peace to en- 
force a factor’s lien for a sum less than $100 00, the 
same may be levied by any sheriff of this State, or 

bailiff, on the property of the defendant subject to such 
| lien, and when placed in the hands of a sheriff he may 
be ruled in the Superior Court for his neglect of duty 
in failing to execute the same. McDonald & Company 


08. FOagin, Chev iff ccce.iccccsercccccsscccvecccsvcccesscocececoesseses 360 
FORCIBLE ENTRY AND DETAINER. 


See New Trial, 21. 
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FORMER SUIT. See Equity, 2 


FRAUD. 


See Equity Jurisdiction, 4. 
“ Homestead and Exemption of Personalty, 2 
“ Injunctions, 5. 


FRAUDULENT CONVEYANCES. See Contracts, 9. 


GARNISHMENT. 


The interest of one partner in the assets of the part- 
nership must be pursued by a garnishment against 
the firm, and the sheriff was not guilty of a contempt 
in receiving the affidavit of illegality and the claim, 
and staying the proceedings. Willis vs. Henderson... 


CASES CITED. 


(From other Georgia Reports.) 


Adams vs. Dearing 

Baker vs. Herndon 

Beers e¢ al. vs. Darwin’s exeCutors........ce cee cere 
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Mayor and Council of Rome vs. Cabut 
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Searcy vs. Stubbs, ..........00sccces sescrsereveees , 

Sharman vs. Howell 

PI AI, BP OUR vcd cencisis ven cabbies Seudeeckd sec asoce 

Bs BEINN, oc cabsecntesed acoasneensndenscssqnaceys 

South Carolina Railroad Co. vs. Steiner...........-p 

Stamper et al. vs. Hayes 

Stewart & Cutts vs. Mordecai 

The Central Railroad Co. vs. Collins.............+. 
** Georgia Railroad Co. vs. Wynn 

NG gio ick indies 000 Kotlar bakneidect oes ode cha dednck 

I ii sd tacmiintd ckdbundbhatiens 

Bg eee 


CERTIORARI. 


1. Sections 3981 and 3982 of the Code, requring peti- 
tions for certiorari to be verified by oath, and that bond 
shall be given for future costs and for the eventual 
condemnation money, are not superseded by the Con- 
stitution of 1868, requiring certioraris to issue only. on 
the sanction of the Judge. Outlaw vs. Christy 


2. The proper mode of bringing before the Superior 
Courts of this State the judgment of an Ordinary, 
rendered in the discharge of duties devolved upon him 
in relation to county matters, previously vested in the 
Inferior Courts, or of matters not touching the pro- 


bate of wills, or administration, or otherwise specially 
provided by law, is by certiorari, and not by appeal. 
EE WEE. UU OD Uilancesencessnssesinedeccondastiaqgnsdmedendes 


CIRCUMSTANTIAL EVIDENCE. 


See Criminal Law, 27. 


CHARACTER. Sce Criminal Law, 1, 13. 


CHARGE OF THE COURT. 


1. When several witnesses were introduced in a case, 
and the Judge selects one by name, and charges the 
jury, “If you believe A, then the homicide set out in 
the indictment is murder :” 

Held, To be error; for it excluded the consideration 
of the whole case from the jury, and such exclusion 
involved material questions of fact in the case. Pound 
v8. The State.......cccccccccrsees sascorcesesesconcnecoseesoceioc’ coo 88 

2. When the Court complimented a witness for the 
prosecution, the mere fact of compliment being certi- 
fied without giving the language used: - 
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Held, That such action by the Court was calculated 

to give an improper potency to the influence of his 

eee and was not proper in a case involving life. 
id. 

. When the proof shows that the defendant in the bill, 
who was the plaintiff in ejectment, acted as the agent 
of the complainant to purchase the land, and that he 
had gone into possession at the time of the purchase, 
under the bond for titles made to his agent and deliv- 
ered to him, and the answer of the administrator filed 
denies the truth of the allegations as to their conclu- 
sion and legal effect, but admits substantially the 
charges, and the Court was not requested to definitely 
set out to the jury what facts of the answer were re- 
sponsive to the bill, it was not error in the Court to 
charge the general rule of evidence upon this subject, 
as such facts raise a question of law as to what parts 
of the answer are or are not responsive; which the 
Court may not decide, except upon such a question be- 
ing made. Dumas vs. Pepper.......ceseeereee penbecscoosseene 361 


4, When, in the argument before the jury, counsel for 

the State contended that confessions were the highest 
species of evidence, and the counsel for the defendant 
insisted it was not, under the rule laid down in the 
Code, and the Court refused to charge the jury that 
it was not the highest evidence, but charged the jury 
in the very language of the Code on the subject of 
confessions: 
Held, That this was no error; it was not the duty of 
the Judge to classify the evidence as to its weight or 
consideration, or intimate any opinion thereon. Hun- 
ter vs. The State 


5. When the evidence in the case was mostly, if not en- 
tirely as to its material parts, circumstantial, and the 
Judge charged the jury, as to their rights under the 
facts, if they found their verdict upon circumstantial 
evidence, reading from the Code: 

Held, That this was not error, for the reason that the 
jury, by such charge, were only instructed as to their 
legal rights in the premises. Ibid. 


6. Taking the whole charge of the Court to the jury as 
to the defendant’s liability under the law applicable to 
the facts of the case, as disclosed by the record, there 
was no error in that charge: Tyus vs. Rust 


See Criminal Law, 20. 
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CLAIM. 


In a claim case where the defendant in fi. fa. is in pos- 
session at the date of the levy, the claimant cannot 
defeat the plaintiff in fi. fa. by showing title in a 
third person nota party tothe record. Pierce et al. vs. 
DeGraffenried 


COLLATERAL SECURITY. 


When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name, and to ob- 
tain judgment thereon, and if the debt which the note 
was placed in his hands to secure, is paid after the 
commencement of the suit on the note, but before 
judgment thereon, then, if the holder of the tollateral 
note should collect the money due thereon, he would 
hold the same as a trustee for the benefit of those 
who are legally or equitably entitled to it. Houser 
vs. Houser & Bronson 


COMMISSION MERCHANTS. 
See Confederate Money. 


CONCLUSIVENESS OF JUDGMENTS. 
See Arbitration, 3. 
“« Dower. 
“ Res Adjudicata. 


CONFEDERATE MONEY. 


1. Where the plaintiffs consigned to the defendants as 

commission merchants, a certain quantity of Scotch 
snuff, to be sold for them, and the defendants sold the 
snuff for Confederate money, mixed the money with 
their own and used it without giving the plaintiffs any 
notice of the sale of their snuff: 
Heid, That the defendents were liable to the plaintiffs 
for the value of the Confederate money received and 
used by them fer the snuff at the time the same was 
sold. Wiley & Co. vs. Bennett & Rixy 


CONFESSIONS. 
See Criminal Law, 15, 26. 


CONFUSION OF GOODS. 
See Confederate Money. 
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CONSTITUTIONAL LAW. 


1. The Act of 1856, authorizing the levy and collection 
of a tax to compensate the owners of lots in the town 
of Webster, for damages sustained by the removal of 
the county site therefrom, to Starksville, in the county 
of Lee, is a constitutional and valid Act. Wilkinson 
C6. CR pies okie sirens nasccitsianpiievnnhegiedetieehaneinbenien 
2. Sections 3981 and 3982 of the Code, requiring peti- 
tions for certiorari to be verified by oath, and that 
bond shall be given for future costs and for the event- 
ual condemnation money, are not superseded by the 
Constitution of 1868, requiring certioraris to issue only 
on the sanction of the Judge. Outlaw vs. Christy..... 


3. The Act of October 13th, 1870, requiring an affidavit 
that all legal taxes have been paid on certain debts 
therein mentioned, or the suit founded thereon dis- 
missed, is not in conflict with that section of the Con- 
stitution of 1868, which declares that the Court shall 
render a judgment without the verdict of a jury, in 
cases founded on a contract, when an issuable defense 






258 


269 


is not filed under oath. Garrett vs. Cordell et al......... 366 


WARNER, Judge, dissenting. 
4. By an ordinance of the city of Covington, regulating 


the retail of spirituous liquors therein, it is provided ° 


that the applicant for a license to retail “shall, before 
receiving such license, produce the written recommen- 
dation of four of his nearest neighbors, each signature 
to represent a separate and distinct establishment :” 
Held, that this was a legal and valid ordinance of the 
city, under the grant of power conferred by the thir- 
teenth section of the city charter. Whitten vs. Mayor 
and Counetl of Covina gbetic.s.iscccvcciccsscctnsocsececssssconsstes 
. The fourth section of the Act of 1868, providing for 
a specific tax on liquors sold, was not, by the terms 
of it, to go into effect until the first of October, 1869. 
The Act of 1866, in relation to the tax on spirituous 
liquors, was not of force after the adoption of the 
Constitution of 1868 and the passage of the subse- 
quent Acts of 1868 and 1869, and there is no law of 
force authorizing the tax collector now to collect the 
tax on spirituous liquors for the year 1868, subsequent 
to the adoption of the Constitution of 1868. And the 
Act of 14th March, 1869, cannot be held to havea 
retroactive operation so as to subject the complain- 
ants to a penalty of $1,000 for not making their re- 
turns for that year prior to the date of the Act. Mce- 
Cowan vs. Davidson et Al... ccrecvereseecececscreecesesececseees 
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6. Where the Court below dismissed a case under the 
provisions of the Act of 13th October, 1870, for fail- 
ure to file the affidavit required, that the party had 
ove all legal taxes due and chargeable thereon : 

eld, that this provision of the Act of October, 1870, 

. is constitutional, and the Legislature of the State had 
the power, under the Constitution, to pass such laws 
as was deemed essential to the public welfare, and is 
the proper arbiter of the policy of such laws; and 
Courts have no right to restrain, by construction, the 
power delegated by the people in convention to the 

eople’s representatives. Walker vs. Whitehead......... 538 
ARNER, Judge, dissenting. 

7. Held again, That the duty to pay legal taxes due and 
chargeable upon property is one of the highest duties 
imposed by government upon its citizens, and it is not 
an impairment of the obligation of contracts for the 
State to require payment of such taxes due there- 
on, and prescribe the mode by which such payment 
shall appear, before her Courts, with their process and 
— may be used to enforce such contracts. Ibid. 

ARNER, Judge, dissenting. 


8. Held again, That if the failure to pay legal taxes due 
the State, or make affidavit that they have been paid, 
after six months has been granted iy the Legislature 
for that purpose, works a failure of the remedy by 
law to enforce contracts, such failure of the remedy is 
the legitimate result of the failure of the party to pay 
his legal tax or comply with the laws of the State, 
and such failure of the remedy, so invoked by the 
party himself, is not an impairment of his obligation 
of contract. Ibid. 

Warner, Judge, dissenting. 


McCay, Judge, concurring: 


9. The Act of October 13th, 1870, requiring all legal 
taxes, then due, to be paid upon debts contracted prior 
to June Ist, 1865, before any judgment shall be had, 
or any levy or sale made, to recover the same, and re- 
quiring the dismissal of any pending suit upon such 
debts, if the plaintiff, within six months after the pas- 
sage of the Act, fail to file an affidavit that such legal 
taxes have been paid, imposes no duty upon the plain- 
tiff inconsistent with that clause of the Constitution 
of the United States, prohibiting any State from pass- 
ing any law impairing the obligation of contracts. 
Ibid. 

Warner, Judge, dissenting: 
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10. The Act of October 13th, 1870, only requires the 


performance of a legal duty imposed by the laws 
of this State, at the date of the contract, which le- 
gal duty, if not performed at the time fixed by law, 
may, under section 866 of the Code, be performed at 
any time thereafter. And it is clearly within the 
power of the Legislature to impose upon the suitors 
in its Courts the present performance of said duty as 
a condition precedent to the use of the powers and 
principles of the Court for the collection of the debt 
upon which the duty arises. Such penalty is not for 
the past failure to pay, but for the refusal to perform 
a present and continuing duty. bid. 
ARNER, Judge, dissenting. 


11. The provisions of the Act of 1870, authorizing de- 


bo 


fendants to set-off losses resulting from the war, with- 
out connecting the plaintiff with the occasion or cause 
of such losses, is unconstitutional. While we recog- 
nize the constitutional competency of the Legislature 
to provide a remedy by which an existing equity may 
be pleaded and proved, we hold that it is not compe- 
tent for the Legislature to create the equity as well 
as provide the remedy. The legislature is limited by 
the constitution to the remedies for equities in which 
the agency of the plaintiff may be established, and the 
loss is the result of acts done or caused to be done by 
Faden, | Geseen 06. BR yy i. siwcisisscevidethinssineccesenttiosssonts 


CONSTRUCTION OF STATUTES. 


. The power to contract for the construction of water- 


works for the city of Atlanta was, by the original 
charter of the city, and by the Act of September 22, 
1870, conferred upon the Mayor and Council of the 
city, and no portion of the powers over the construc- 
tion and management of such works passed out or 
away from the Mayor and Council under said Act of 
September 22, 1870, until the Water Commissioners 
provided for by that Act, as the successors in this re- 
spect of the Mayor and Council, were not only elected, 
but qualified and ready to succeed. Wells vs. the M. 
D C.F BI orcccned cnsivedeshilardadcorivcstinsedihecbsaibiedinns 


Rust et al. filed their motion in the Court below to be 
excused as jurors, on the ground that they were mem- 
bers of a fire company, organized in 1868, and ex- 
empted by the Legislature from jury duty. In the 
opinion of the Court, taking into consideration the 


‘Constitution of 1868, Article V., section 5208 of the 
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Code, and the legislative enactment October, 1869, pro- 
viding for the organization of juries, together with all 
previous exemptions of parties from liability to jury 
duty on account of age, proféssion, or connection with 
fire or other companies, were repealed, and under the 
present laws of this State all persons otherwise quali- 
fied over the age of twenty-one years, irrespective of 
such exemptions, either by special grant or general 
law, and who are, in the opinion of the board of com- 
missioners, under the Act of 1869, upright and intelli- 
gent, are liable to jury duty within the terms of that 
Act; and the right to excuse jurors from the perform- 
ance of such duty is vested in the wise discretion of 
the Judge in whose Courts such persons may be 
drawn or summoned to appear, upon legal grounds, 
applicable to each case. Hux parte Rust et al. .....ceeee 


See Administrators and Executors, 1, 2. 


“ Constitutional Law. 

“ Continuance, 3. 

“ Relief Acts of 1868 and 1870. 

“ Homestead and Exemption of Personalty, 7. 


CONTINUANCE. 


. Where a motion for a continuance was made upon the 


ground of the impression and belief of the defendant, 
that no cases under the Relief Act would be tried on 
account of the general announcement of the Judge to 
that effect during the riding, and the case, in the opin- 
ion of the Court, did not fall within the provisions of 
such general announcement : 

Held, it was not error in the Couyt to overrule the 
MGtion.  BOne 06; GPAG.....0.00.s.ccccccdcccncsnscsooncsseses 


When the Court allowed that plea to be filed by the 
defendant, it materially altered and changed the legal 
status of the case before the Court and jury, so far as 
the defendant’s liability as partner was concerned, and 
if the plaintiffs were not, in the discretion of the 
Court, entitled to a continuance on the ground of sur- 
prise, they certainly were entitled to introduce evi- 
dence then in Court, to controvert the defendant’s 
plea, which evidence was not necessary to be intro- 
duced to entitle the plaintiffs to recover against the 
alleged partnership until the plea was allowed to be 
filed by the Court. Seymour, Johnson & Co. vs. Cobb... 


. It is error in the Court below to refuse a continuance 


and force parties to trial upon the admission in these 


209 


525 
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words: ‘ We admit and do not contest the fact, that 
the witness Fuller would, if present, testify to the 
facts stated in the above affidavit.” Under the Code, 
section 3472, to force a trial in absence of witnesses 
by the admission of the proof, it is necessary not only 
to admit and not contest the fact that the witness 
would so swear, but to go further and admit the facts 
to be true, and not contest their truth. Klugman vs. 
Gis vcccatenssacusoneesensasintieicicatetscadesuncitan: dikeises 4 


CONTRACTS. 


. When a railroad company chartered to build a road 
from Macon to Brunswick (about two hundred miles) 
had completed fifty miles of the same, and had run 
the part completed for two years without any profit, 
and were wholly unable to complete the road, and the 
stock subscribed and paid in was only worth twenty 
cents on the dollar, and the company, at a general 
meeting of the stockholders, authorized the road to 
be leased, or, on a failure of this, authorized the presi- 
dent and directors “to take any steps or use any 
means which they may deem best and most efficient 
to relieve the company from its present embarrass- 
ments, and this without calling any other meeting of 
the stockholders ;’ and the president and directors, 
failing to lease the road, made a contract with certain 
builders to complete one hundred and fifty miles of the 
line, and agreed to give them in payment therefor cer- 
tain first and second mor tgage bonds and to issue to 
them certain preferred stock in the whole line, and to 
make the holding of a eertain number of shares of 
said stock a qualification of a majority of the direc- 
tors, and at the next meeting of the stockholders, the 
president stated to them that a contract to complete 
the road had been made, not going into particulars, 
but stating that the first and second mortgage bonds 
and the preferred stock was to be issued, but not under- 
taking to give anything more than a mere general 
synopsis of the contract, and there was no objection 
made by any of the stockholders, and the builders 
went forward and built the road and received the 
bonds and the stock: 

Heid, That is too late for any of the old stockholders, 
after the contract has been executed, to complain that 
there were terms in the contract not disclosed to them, 
which, if they had known, they would not have con- 
sented to; there being no charge of concealment or 
deception, and the ignorance on their part being only 
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the result of their own failure to examine the contract, 
which was open to their inspection. Hazlehurst et al. 
vs. The Savannah, Griffin & North Alabama R. R. Co... 


2. When there was a contract between a certain rail- 
road company and certain contractors, in which it was 
stipulated that the chief engineer of the company 
should be the arbiter to settle, in the first instance, 
any disputes as to the work, and it was also agreed 
that the contractors should have the proceeds of the 
running of the road, as it was, mile by mile, comple- 
ted, until the whole was completed and accepted by 
the company, and the chief engineer and president of 
the company, eleven months before the time fixed for 
the completion and when the road was in many re- 
spects not completed according to the contract, ac- 
cepted the road as finished, with a view of putting 
the whole road immediately at work for the company 
and completing the unfinished work with the pro- 
ceeds, and his acts were shortly after reported to a 
meeting of the stockholders, who acquiesced in the 
transaction and continued for nearly a year to acqui- 
esce in the running of the road and receipt of its earn- 
ings, it is too late for a small portion of the stockhold- 
ers to complain of this action of the engineer, and to 
ask that an account be taken of the actual value of 
the work done, and that the builders be only allowed 
that value, especially if there be no offer to bring that 
value in money into Court. Ibid. 


. General Pope, under the Reconstruction Acts of Con- 
gress, appointed a Mayor and Council for Augusta, 
and they elected Ramsey a policeman for one year, at 
a fixed salary. Before the end of the year, a new 
Mayor and Council were elected, pursuant to an Act 
of the General Assembly of Georgia, and they elected 
new policemen and ousted Ramsey: 

Held, That Ramsey could not recover his salary for 
his unexpired term. (R.) The City Council of Augusta 
vs Ramsey 


. A corporation, though of the same name with a part- 
nership, doing business, by the same agent, before the 
date of the charter, is not the same person, and to make 
it liable for a debt due from the partnership, a parol 
promise by the president, without a new consideration, 
is not sufficient. There must be a writing, signed by 
the party to be charged, or by its agent expressly au- 
thorized, or it must - shown that the incorporation 
has received the consideration. The Georgia Company 
vs, Castleberry 
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5. The assignment and transfer of the certificate by 
Watterer to the petitioner, vested the right and title 
thereto in him as his assignee, and he was entitled to 
be paid the amount due thereon, as well as the interest 
due on both certificates. Wilkinson vs. Cheatham....... 258 


6. Where an instrument was executed by a party in the 
nature of a bill of sale, but the language used showed 
the intent of the parties to be the execution of a mort- 
age : 

Held, That, inasmuch as this instrument was only a 
security for loan of money to be made by the advances 
towards the cultivation of a growing crop, it passed 
no title to the mortgaged property, nor right of pos- 
session thereto, so as to authorize the mortgagee to 
bring an action of trover for the recovery of cotton 
grown upon the place. Stokes vs. Hollis..........scseeeeee 262 


7. Where the facts set up by the complainant do not 
show fraud in the original purchase, Courts of equity 
will not interfere to protect vendors from losses; and 
only in cases of fraud, unmixed with negligence upon 
the part of persons giving credit, will equity inter- 
pose its powers to aid the vendor in the assertion 
of his legal rights to prevent the consummation of 
fraud. Boone 06. COllins......cccseceecorsccnsecccscocscocessece 278 


8. It appeared from the record that Stokes, a country 
merchant, had, under a contract with a neighboring 
planter, advanced supplies and money to make a crop, 
and he was to have control of the same, and to be 
first paid from the proceeds; that during the summer, 
Duncan & Johnson, commission merchants at Savan- 
nah, also advanced supplies and money to the planter, 
with the notice of Stokes’ claim, it being understood 
that cotton would be sent to them at Savannah for 
sale, out of which they would be paid; all the parties 
believing that a crop of three hundred or three hun- 
dred and fifty bales would be made. On October 15th, 
after thirty-nine bales had been sent to Duncan & 
Johnson, Stokes wrote to them a letter, stating that 
the planter wanted some money, and desired his cot- 
ton sold as it arrived, unless they would advance upon 
it and hold it for a better market, and adding, that as 
the planter owed both of them, it was. proposed, as a 
mutual arrangement, that, if any cotton was sold, Dun- 
can & Johnson should pay its expenses, and the balance 
should be divided between them, to-wit: Duncan & 
Johnson and Stokes, on their several debts. After- 

wards, other cotton was sent to Duncan & Johnson, and 













































694 INDEX. 


they sold the whole, say eighty bags, paying expenses, 
and sending half the proceeds to Stokes, and retaining 
half on their debt, which, at the time, was thus dis- 
charged. Duncan & Johnson, expecting further ship- 
ments from the expectation of the crop, and from 
their understanding of Stokes’ letter, made further 
advances to the planter. Stokes, finding the crop 
would be only one hundred and seventy-five bales, in- 
stead of three hundred or three hundred and fifty, by 
direction of the planter and to save himself, sent for- 
ward the balance of the cotton to other Savannah 
merchants, and sold the same, and took the whole of 
the proceeds on his own debt: 

Held, That there was nothing in the letter of Stokes, 
of October 15th, to bind him to send forward the 
whole of the crop to Duncan & Johnson, and it was error 
in the Court to charge the jury that he was so bound. 
Stokes vs. Duncan & Johnson 297 


9. Where A, being fairly indebted to B, in discharge of 
the debt, sold him the north half of lot number eighty- 
six, and A, being in debt to others, it was arranged 
that B should take a deed to the whole lot, and make 
a title to A’s wife for the south half, and the deeds 
were so made, and A afterwards sold the whole lot to 
C, who had notice of the transaction between A and 
B: 

Held, That the contract as to the two halves of the 
lot being severable, the fraud as to the south half did 
not vitiate the whole, and the jury having set aside 
the whole deed, it was not error in the Court to grant 
a new trial as to the north half. Allen et al. vs. Brown 


Oe a a als ck bod dck od kbc dh cha bavicds cbbldaceuhcaitesbbecicedenas 


CONVEYANCES. 


. Prior to the Act of 1866, a conveyance of land to the 
wife, without any words showing it was for her sole 
and separate use, vested the title in her husband, espe- 
cially when the consideration paid therefor was the 
property of the husband. Whitehead vs. Arline et al.. 


. Where adeed was executed by W., conveying certain 
described lands to M., trustee for M. E. M. and her 
children, in fee simple, and warranting the title thereto: 
Held, That M. E. M. and her children, then in life, 
took an estate in the land as joint tenants, under our 
law, as tenants-in-common. Loyless vs. Blackshear et al. 327 


3. Held also, That an order to sell the trust estate of 
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Mrs. R., formerly Mrs. M. E. M., passed only her in- 
terest in the land, and not the interest of her children, 
who were no parties to that proceeding. Ibid. 


See Contracts, 9. 







co-opiidors. See Joint Obligors. 






CORPORATIONS. 






1. It is not ultra vires for a railroad company, by its di- 
rectors, to contract to issue to contractors for the 
completion of the road preferred stock in the com- 
pany, in payment for work to be done, and to agree 
that a majority of the directors shall be the holders 
of a certain number of shares of said preferred stock ; 
providéd the number of shares agreed to be issued 
does not make the whole amount of shares greater 
than the capital stock authorized by the charter. 
Warner, J., dissenting. Hazlehurst et al. vs. The S., 
CPD hi MDa ssid ina nines cedhalintiaginien 13 


2. The Macon & Brunswick Railroad Company has no 
power, under its charter, tq purchase stock in another 
railroad, or to contract with others, for a considera- 
tion, to purchase the same and ran it in the control of 
said other road for the benefit of the Macon & Bruns- 
wick Railroad. Such a contract is ultra vires, and the 
use of the State indorsed bonds, issued by virtue of 
the Act of 1871, is illegal, and any stockholder may 
come into equity to prevent it. bid. 















oo 





. It is the right of any stockholder in the Macon & 
Brunswick Railroad to require the company to set 
aside the two per cent. sinking fund required by the 
Legislature of 1865-6, on its indorsement of the bonds 
of the company; but it must appear, before a Court 
of equity is resorted to, that a fair effort has been 
made by the complainant, to procure this to be done 
by the company. bid. 


4. The power to contract for the construction of water- 
works for the city of Atlanta was, by the wighen 
charter of the city, and by the Act ‘of September 2 22, 
1870, conferred upon the Mayor and Council of the 
city, and no portion of the powers over the construc- 
tion and management of such works passed out or 

away from the Mayor and Council under said Act of 

September 22, 1870, until the Water Commissioners 

provided for by that Act, as the successors in this re- 
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spect of the Mayor and Council, were not only elected, 
but qualified and ready to succeed. Wells vs. The 
M. & C. of Atlanta 


. When a municipal corporation is, by its proper offi- 
cers, acting within the scope of its powers, a Court of 
equity will not, at the instance of the tax-payers of 
the corporation, interfere to restrain or control its ac- 
tion, on the ground that the same is unwise or extrav- 
agant. To sustain such interference, it must appear 
either that the act is ultra vires or fraudulent and cor- 
rupt. Ibid. 


. A corporation, though of the same name with a part- 
nership, doing business, by the same agent, before the 
date of the charter, is not the same person, and to 
make it liable for a debt due from the partnership, a 
parol promise by the president, without a new consid- 
eration, is not sufficient. There must be a writing, 
signed by the party to be charged, or by its agent 
expressly authorized, or it must be shown that the 
incorporation has received the consideration. The 
Georgia Co. vs. Castleberry 


. Under the provisions of the.charter of the Macon & 
Western Railroad Company, that company had the 


legal power and authority to lease the road to the 
Central Railroad & Brnking Company of Georgia, and 
the latter company had the legal power and author- 
ity, under the provisions of the Act of 1852, to accept 
said lease as specified in the contract set forth in the 
record. The C. R. R. & Banking Co. et al. vs. The M. & 
a Oe ia iaiceptetecennts screiipenenstanartccesactnnnss 605 


CORROBORATION.—See Criminal Law, 15, 21 


COUNTS. 
JoOINDER oF—See Criminal Law, 9. 


CRIMINAL LAW. 


1. When, upon the trial of an indictment for murder, 
the Judge admitted evidence of the character of the 
accused for violence, and also of the deceased for peace- 
ableness, the same not being in rebuttal and objected 
to by the prisoner: 
Held, That such ruling was error, under the well es- 
tablished principles of the law of evidence. Pound 
US. The State.......cccccccrscesssesccescccccescocesccccoccceccs soos 80 
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2. Where the accused, by his counsel, offered in evidence 

the testimony of a witness, taken down by the Court 
in a former trial, and the Court rejected it, except such 
parts as he decided to be in conflict, characterizing 
such testimony as hearsay : 
Held, That such testimony, taken down in writing on 
a former trial, when properly proven, may be offered 
in evidence by either party to discredit the witness, in 
whole or in part—in whole, to show the negative of 
something stated, not testified to on former examina- 
tion, or in part to contradict the witness, and such 
evidence may be read to the jury, who will apply it 
by their memory of what was then sworn to before 
them, and adjudge the question of its conflict or its 
materiality, and such application and consideration is 
a question for the jury under the charge of the Court. 
Ibid. 


. When the Court admitted in evidence a particular act 

of insult, a quarrel between the prisoner and deceased, 
occurring several months before the homicide, and not 
connected with the cause occasioning it: 
Held, That the admission of acts of previous quarrels, 
of particular acts, to be admissible against the prisoner, 
must not be a separate, distinct and independent act, 
but there must be some link of association, something 
which draws together the preceding and subsequent 
acts, something which gives color of cause and effect 
to the transaction, and sheds light upon the motive of 
the parties, to render such particular act or acts ad- 
missible. The state of feeling generally between them 
may go in evidence to illustrate their conduct at the 
time. Ibid. 


. When the Court charged the jury, upon the facts, 
that the case was without the provisions of section 
4266 of the Code, but such section was qualified by the 
provisions of section 4267: 

Held, That the Court erred in the application of sec- 
tion 4267 to the cases provided for by section 4266, as 
that section is applicelite to cases only where, after 
persuasion, remonstrance, or other gentle measures 
used, a forcible attack and invasion on the propert 

or habitation of another cannot be prevented, it shall 
be jastifiable homicide to kill the person so forcibly 
attacking and invading the property or habitation of 
another, and the only justification to that section is: 
“ But it must appear that such killing was absolutely 
necessary to prevent such attack and invasion, and 


Vou. xL111—44, 
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that a serious personal injury was intended or might 
accrue to the person, property or family of the person 
killing.” Ibid. 

5. Held again, Under this section 4296, construed with 
the other sections upon the same subject matter, the 
use of the word person in the concluding paragraph 
is to be taken in its connection with habitation, prop- 
erty or family, and virtually, only such cases arise 
when the party is attacked in the manner prescribed 
in the view of his domicil and in the protection of 
either person or property connected therewith. Ibid. 


6. When several witnesses were introduced in a case, 
and the Judge selects one by name, and charges the 
jury, “If you believe A, then the homicide set out in 
the indictment is murder :” 

Held, To be error; for it excluded the consideration 
of the whole case from the jury, and such exclusion 
involved material questions of fact in the case. J bid. 

7. When the Court complimented a witness for the 

rosecution, the mere fact of compliment being certi- 
ed without giving the language used : 
Held. That such action by the Court was calculated 
to give an improper potency to the influence of his 
testimony, and was not proper in a case involving life. 
Ibid. 

8. When the fact appeared, upon motion for new trial, 
by the affidavit of the sheriff, that he had, at the re- 
quest of the jury, brought to them, in their room, 
loose papers, purporting to be the evidence in the case, 
not knowing what the papers consisted of, and no ex- 
culpatory explanations given : 

Held, That, in a case of murder, a new trial ought to 
have been granted upon this ground. For the purity 
of jury trials, nothing is more to be guarded than the 
introduction into their rooms of papers relating to 
the case, without the sanction of the Court. The 
question is not what material injury they did, but the 
possibility of injury resulting from an illegal act. J bid. 

9. Where an indictment was found against a party con- 
taining two counts—one for assault with intent to 
murder, by using a knife, etc., and the second for stab- 
bing—and a motion was made to quash the indictment 
upon this ground, which the Court overruled, and the 
case proceeded, and, under the evidence, the jury, by 
general verdict, found the prisoner guilty, and a mo- 
tion in arrest of judgment was made upon the grounds, 
first, that there was a misjoinder of counts, and that 
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the prisoner had not been furnished with a copy of 
the indictment or list of witnesses, nor had waived 
them; and, second, upon the ground that the jury 
found a general verdict of guilty, which motion the 
Court overruled : 

Heid, That the Court below committed no error in 
the judgment announced in this case. Under the 
Code, section 4303, this indictment was good, and the 
Constitution of Georgia, in the declaration of rights, 
provides for furnishing the copy and list of witnesses, 
ete., on demand of prisoner, and this constitutional 
provision controls the section of the Code 4241 upon 
this subject. Dean vs. The State.......06 ecccceees eoccecse 2 


10. The law presumes that a general verdict of guilty 


was intended as a verdict of guilty of the highest of- 
fense charged in the indictment. (R.) Jbid. 


11. The plaintiffs in error were indicted for murder and 


convicted, and a motion for a new trial was overruled 
by the Court: 

Held, That the practice of trying the competency of 
jurors by the Court, under the law, now is, after the 
juror has satisfactorily answered the statutory ques- 
tions and is pronounced competent, the party putting 
such juror upon trial must produce evidence of the 
untruthfulness of his answers, and, after the introdue- 
tion of such testimony, it is within the province of 
the Court to hear the juror or examine him as to his 
explanation in the premises. The object of the law 
is to procure fair and impartial jurors, and, while the 
formation or expression of an opinion upon mere ru- 
mor will not necessarily disqualify a juror, yet the 
character of the expression, the sources of information 
and the circumstances under which it has been used, 
are matters for the Court to consider, in ascertaining 
the existence of bias or prejudice. Nesbit vs. The 
FRBEB 0.0600 scessocceasonscocsccconnegesadensosespebceseccessnsosshestee 


12. While we recognize the rule governing the admis- 


sion of dying declarations, as laid down in the Code, 
section 3728, yet contiguity to death and the fixed 
opinion of the deceased that he would die, coupled 
with the fact of his being then dying, from compres- 
sion of the brain, notwithstanding the physician’s 
opinion, constituted such a condition as rendered the 
evidence admissible, subject to the charge of the 
Court. Ibid. 


13. And we hold that the character of the deceased for 


wickedness, and his disregard of the laws of God, are 


218 


238 
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to be considered by the jury; for though a man may 
have lost hope of this world, yet if he has no belief 
in God, or in divine revelation, while his declarations 
are admissible, their weight and consideration is for 
the jury. bid. 

14. Held again, that the verdict of murder in this case 
is not sustained by the evidence. Ibid. 


15. Where in a trial for arson, in burning a gin-house, 
there was proof that the prisoner had confessed his 
guilt, saying that he had “put fire to it, at one o’clock 
at night,” and there was no corroborating circum- 
stance proven, except that the house was consumed 
by fire about the hour of one o’clock at night, and that 
the prisoner was resident about a mile from the spot: 
Held, that, under section 3739 of the Revised Code, 
which provides that a confession alone, uncorrobor- 
ated by other evidence, will not justify a conviction, 
this evidence is insufficient to sustain a verdict of 
guilty. Murray vs. The State 


16. After a witness has detailed the facts, to ask him, 
“was that in Randolph county,” is not objectionable 
on the ground that it is a leading question. (R.) 
Green vs. The State 


17. A witness may not be impeached by simply showing 
that be had made a statement not material to the 
issue. (R.) Ibid. 

18. It is not error in the Court below to direct the tes- 
timony to be taken down in a case where the law 
does not require it. Ibid. 


19. Nor is it error to interrupt counsel misstating the 
evidence to the jury, and correct the statement of 
what was sworn to by the witnesses on the trial. 
Ibid. 

20. Nor is it error to read over the evidence of the wit- 
nesses, on the request of the jury, as to such facts in- 
quired of; and such action by the Court is not in vio- 
lation of section 3183 of the Code, which prohibits the 
Judge from stating to the jury “what has or has not 
been proved as to the guilt of the accused,” but it is 
within the power of the Court to direct the proper 
statement of the evidence; and presenting the truth 
of what a witness swore, to the jury, is distinguisha- 
ble from expressing an opinion as to a fact proven, by 
the Court. Ibid. 


21. The rule that a conviction cannot be had on the 
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uncorroborated testimony of an accomplice alone, 
only applies to cases of felonies. In misdemeanors, 
the complicity of the witness goes to his credit, and 
the jury are to judge of his ergdibility from all the 
facts and circumstances, as in the case of other wit- 
nesses. Parsons vs. The Staté.......0crccccsseeenesseeee seevee 197 


22. What was said to a thief at the time of the larceny 
is admissible against his accessory after the fact, as 
part of the res geste. (R.) Ibid. 

23. Where, in a criminal case, the defendant applied for 

a change of venue, upon making affidavit that an im- 
partial trial could not be obtained in the Courts where 
the homicide was committed, and the Court overruled 
the application, and went on with the trial, and ob- 
tained a jury: 
Held, 1st. That this was not error in the Court. The 
provisions of the Constitution clothe the Superior 
Court with power to change the venue when the pre- 
siding Judge is satisfied an impartial jury cannot be 
obtained in the county, and while the Judge may, in 
his judgment, become satisfied of this fact by aliunde 
evidence, still we hold that the most satisfactory 
method of arriving at such conclusion, as well as that 
most within the contemplation of the provision of the 
Constitution, is to test the question by trying to get 
a jury in the county where the crime was committed. 
Hunter vs. The State 

24. Where the witness for the State admitted upon 
cross-examination, that he had given a different state- 
ment upon examination at the inquest, and stated his 
reason to be fear of the accused, with whom at the 
time he lived as a servant, and that he had madea 
similar statement to that then given to the brother of 
the accused, and aliunde evidence was admitted to show 
his conduct and appearance upon the former trial as 
a part of the original evidence offered by the State: 
Held, That this testimony, under the facts in this case, 
was properly admitted, and the theory of the defense 
upon cross-examination by them, let in the facts dis- 
closed by the evidence in this case. Ibid. 


25. When, in an indictment for murder, the evidence 
showed the accused to be a rejected suitor, and the 
deceased an accepted suitor, rumors of the approach- 
ing marriage and of such engagement were brought 
home to the accused, and was offered and admitted 
by the Court as a fact to show motive for the crime: 
Held, That it was properly admitted as a fact or cir- 
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cumstance in the case. Every fact or circumstance 
shedding light upon the transaction will be permitted 
to go to the consideration of the jury, either in attes- 
tation of innocence or pointing to the perpetrator of 
the crime; and the facts of this case show its impor- 
tance and materiality. Ibid. 


26. When, in the argument before the jury, counsel for 
the State contended that confessions were the highest 
species of evidence, and the counsel for the defendant 
insisted they were not, under the rule laid down in 
the Code, and the Court refused to charge the jury 
that they were not the highest evidence, but charged 
the jury in the very language of the Code on the sub- 
ject of confessions: 

Held, That this was no error; it was not the duty of 
the Judge to classify the evidence as to its weight or 
consideration, or intimate any opinion thereon. bid. 


27. When the evidence iu the case was mostly, if not 
entirely, as to its material parts, circumstantial, and 
the Judge charged the jury as to their rights under 
the facts, if they found their verdict upon circumstan- 
tial evidence, reading from the Code: 

Held, That this was not error, for the reason that the 
jary by such charge were only instructed as to their 
legal rights in the premises. bid. 


28. Where, upon the trial, after some of the jury were 

in the box, but the whole not impanneled, and in the 
presence of the Court, those sworn were seen by coun- 
sel for accused reading a newspaper which contained 
an article reflecting upon the counsel for prisoner, etc., 
and no motion or notice was then taken in regard 
thereto: 
Held, That this was not such irregularity upon the 
part of the jury as would be sufficient to set aside 
the verdict, and that such acts transpiring in the 
Court room and in the presence of the Court and of 
counsel, when not objected to, will not be favorably 
regarded after the verdict. Ibid. 


29. When a juror upon a criminal case has been placed 

upon trial, and accepted by the Court, and is after- 
wards impeached by affidavits, and counter-affidavits 
sustain him and his cojurors, and show he was the 
very last to find a verdict against the accused : 
Held, That the juror appears by the proof exculpated 
from any prejudice arising from previous statements 
made by him, and this Court will not set aside the 
verdict of the jury upon such point. Ibid. 
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30. When all the facts in the case sustain the verdict, 
and the law has been fairly given in charge: 
Held, That the Court will not interfere with the judg- 
ment of the Court below, refusing a new trial. bid. 














CUMULATIVE EVIDENCE. 
See New Trial, 19, 22, 26, 27. 


DAMAGES. 


1. Where there was testimony before a jury, on a trial 
for a breach of a contract to receive and pay for a 
fixed number of railroad stringers at $15 00 per thou- 
sand feet, and there was evidence of the number of 
thousand feet in the lot agreed to be received, and also 
proof that, after the refusal, the market price of lum- 
ber fell to $12 00, then $10 00, and then $9 00 per 
thousand : 

Held, That in this proof there were all the elements 
necessary to enable the jury to arrive at the damages 
to the plaintiff. The Southwestern R. R. Co. vs. Rowan 
© TG vvnessecensctiduthviniassenssiianingsientaaedl 411 


2. Where upon the trial for enticement of servants from 
the employment of another, the Court permitted evi- 
dence of consequential damages, to go to the jury, to 
the effect that the servants he first employed had 
provisions and those he subsequently employed to 

a take their place had not, by which he was compelled 
to furnish provisions, and, making a poor crop, such 
persons were unable to pay him for the provisions fur- 
nished out of their share of the crop, by which he was 
damaged, this was error. The damage the law recog- 
nizes as legal to be recovered upon such actions are 
actual damages sustained by the act at the time of its 
commission ; and the expense and time lost in getting 
other servants, or injury to the crop by interruption 
of the labor thereon or failure to obtain other labor 
after faithful effort to do so, or losses of like charac- 
ter are proper and legal for the consideration of the 
jury. Salter v8. Howard..........0cscreccccccccsesccccccsececece 601 


DECREES. 


On the trial of an equity cause, the jury found the fol- 
lowing special verdict : “ We, the jury, find that Mar- 
cellus O. Markham was present at the sale made by 
George W. Adair, auctioneer, of the property of 
Holmes Sells, on the 13th September, 1866, at which 
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Calvin W. Hunnicutt became the purchaser of the lot 
described in exhibit C, attached to the within and 
foregoing bill, and that said M. O. Markham was then 
and there present and assenting to said sale.” On 
this = ecial verdict the presiding Judge entered a de- 
cree that the defendant be estopped from enforcing 
his mortgage lien upon the lot purchased by the com- 
plainant, and perpetually enjoining him from doing 
so: Held, That this was error, in view of the facts 
disclosed in the record. Markham vs. Hunnicutt....... 449 


DEMAND. 
See Relief Acts of 1864 and 1870, 15. 
“ Criminal Law. 9. 


DEMURRER. 
See Practice, 3. 
“ Equity Pleading and Practice, 1, 3. 


DEVASTAVIT. 
See Administrators and Executors, 1, 3. 


DEVISE. See Wills. 


DISCRETION. 
See Injunctions, 5, 6, 7, 8. 
“ Scaling Ordinance. 


DISMISSAL OF WRIT OF ERROR. 
See Res Adjudicata, 5. 


DISTRIBUTION OF ESTATES. 


As between the judgment creditors of an intestate, who 
obtained their judgments after the intestate’s death, 
in a contest for money in the hands of the sheriff, 
raised by the sale of the intestate’s property, the old- 
est judgment is enlitled to be first paid, in the absence 
of any evidence of the insolvency of the intestate’s 
estate or any reason shown why the money should 
not be paid to the oldest judgment as between the 
contesting parties before the Court. Dupree vs. Ad- 
BENE cccicccnstesocscccasasesccees. cnccosccccccensccscsenncabecccossoeste 475 


DIVORCE. See Practice in Supreme Court, 7. 


DORMANT JUDGMENTS. 
See Equity Jurisdiction, 3. 








INDEX. 
DOWER. 


Where a married woman separates from her husband, 
and institutes suit for permanent alimony, and the 
husband in response sets up, by way of cross-bill, a 
prayer for the reformation of an ante-nuptial settle- 
ment set up by her in the bill, and by consent of par- 
ties, the Court reforms the instrument, and decrees 
permanent alimony to the wife, with counsel fees : 
Held, That the wife, in the fact of her separation and 
the institution of such suit, was sui juris, and by the 
decree for permanent alimony was barred of dower or 
future interest in the estate of her husband at his 
death, under section 1742 of the Code, and the decree 
in the premises was binding upon all parties until it 
was set aside. Stewart vs. Stewart...ccccccsecereceerereecers 


DYING DECLARATIONS. 


See Criminal Law, 12. 
HEARSAY. See Evidence, 14, 16. 


HOMESTEAD AND EXEMPTION OF PER- 
SONALTY. 


1. Upon appeal from the judgment of the Ordinary, 
setting apart a homestead of realty and personalty 
exemption, it is error in the Court to restrict the jury 
to find for or against the homestead, etc., as platted ; 
the whole case comes up by the appeal, and the Court 
should administer the law with regard to its terms 
and provisions. Kirtland, Babcock & Bronson vs. Davis. 


2. The Act of 1869 applies to personalty, and the wife, 
in making application for exemption of “pea ee Sy is 
bound by the fraud or concealments of property by 
her husband, and must conform, in such proceedings, 
to the provisions of the Act of 1869. Ibid. 


3. The crop made upon a rented place is subject to the 
lien of the landlord for his rent, and if the same has 
been set apart as an exemption for the benefit of the 
family of the tenant, it is, nevertheless, subject to levy 
and sale for the payment of the rent, the claim for 
rent being in the nature of purchase-money. Aarrell 
U8. FAGAR....cccccccccccrocccccccscvescccecessaccnceseccccsosetcocees 


4. When Gunn obtained a judgment against Hall in 
May, 1866, and in June, 1868, Miller purchased a tract 
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of land from the heirs-at-law of Hall, who died after 
Gunn obtained his judgment against her, and Miller 
claimed a homestead on the land as against Gunn’s 
judgment: 
Held, That Miller, the purchaser of the land from the 
heirs of Hall, the defendant in the judgment, was not 
entitled to claim a homestead on the land as against 
Gunn’s judgment.. Gunn vs. Miller........ éclvsiscodstebs . 377 
5. Where, on a bill filed by an executor for direction, 
and for the distribution of the assets to which the 
heirs, legatees and creditors were parties, there was 
a final decree distributing the assets. 
Held, That. the widow and minor children were not 
entitled to a bill of review, on the ground that no 
homestead and exemption was decreed fo them accord- 
ing to the Constitution and laws of the State. If 
they were entitled to such a homestead at the date of 
the decree, they should have set it up; and if they 
were not, any subsequent law will not, without express 
words, be held to authorize the decree to be opened, 
so as to let in the claim. Moore vs. Giill.........0..cse0ee . 388 


6. Where one, who was not, in fact, the head of a family, 
applied for a homestead as such, under the Act of 1868, 
and the same was laid off to him, and being in posses- 
sion thereof, it was levied upon to satisfy a ji. fa. 
against him, and he dying, the homestead was claimed 
by his heirs-at-law : 

Held, That on the trial, it was not error in the Court 
to reject the exemplification from the Ordinary, laying 
off the homestead, the claimants not pretending that 
they claimed under the family. Pierce et al. vs. De- 
I ch inte iichdicin nated aalinitie nc tanhbinénccdnhns sanpeeghe 392 


7. A purchaser of land at asheriff’s sale, under the judg- 
ment of a creditor, on which a homestead is claimed, 
is as much within the reason and spirit of the Act of 
1868 as the creditor under whose judgment he derives 
his title, and may be heard and make the same objec- 
tions to granting the homestead as the creditor, under 
whose judgment he derives his title to the land, could 
make, Zorn v8. Walker... .cerecceeceerescerseesesccescereeses 418 


8. A sold property to B, to pay his debt to B. Subse- 
quently A Sn to the Ordinary for an exemption 
of certain Pest § and in his schedule included said 
B eho k sold to Pending this application, A and 

who had had dealings subsequently to as well as be- 
fore said sale to B, submitted their matters to arbitra- 
tion. The arbitrators awarded that A owed B a sum 
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of money, and that said sale was valid, but directed 


that if A paid said sum, he should have back said 
property : 

Held, That said property could not be exempted till 
said sum was paid. Grill vs. Mizell.. .......sccccccscsseeveee 


HOMICIDE. 


J USTIFIABLE—See Criminal Law, 4, 5. 


HUSBAND AND WIFE. 
See Dower. 

‘© Married Women. 

“ Homestead and Exemption of Personalty, 2. 


ILLEGALITY. 


Where a judgment was had in the Superior Court in Sep- 
tember, 1868, on a promissory note purporting to be 
“for value received,” and an illegality was filed in 
+ 1870, setting up that the consideration of the note was 
the hire of slaves : 

Held, that this ought to have been pleaded on the trial, 
and the illegality was properly overruled. Miller vs. 
ALDPEOR sn ccengcoviadecsenecnaponer gee senacendssoceseecpacossensipnee 


IMPEACHING WITNESSES. 
See Criminal Law, 17, 24. 


INDORSERS. 


1. Under section 3755 of the Code blank indorsements 
of negotiable paper may always be explained between 
the parties themselves, and when taken with notice 
of dishonor, or of the actual facts of such indorsement ; 
and where one indorsed a note payable to his order, 
with the distinct agreement that he did so only to pass 
the title, and that he was to be under no liability as 
indorser, and the plaintiff in the suit took the paper 
with full notice of the facts: 

Held, that the Court erred in sustaining a demurrer 
to a plea fully setting up this defense by the indorser. 
Stapler vs. Burn .......csccccccccccccserccceseese coocecserooseseces 


. Where a note is indorsed “to be liable only in the 
second instance,” the indorser is not liable until the 
maker of the note has been sued to insolvency, or 
some legal excuse alleged for not having done so; but 
if it be alleged and proved that the maker of the note 
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is notoriously insolvent, and was so at the time of the 
indorsement, that would be a sufficient legal excuse 
for not suing the maker of the note to ascertain that 
Seok. Pildenan vs. Citabtii.. seis seescccccosssececoncessnecosecss 


INFANTS.—See Ejectment, 1. 


INJUNCTIONS. 


. A Court of equity of this State will not enjoin non- 


residents of the State, who are not, and cannot be 
served with process, and who are outside of its boun- 
daries, from doing acts of a personal character beyond 
the State lines and beyond the jurisdiction of its 
process, for contempt of its order. Warner, J., dis- 
sents. Hazlehurst vs. The 8S. G.& N. A. R. R. Co. 


Unless the Chancellor has abused his discretion in 
refusing an injunction, this Court will not interfere. 
CE), BRE DE, FATIIG sere punsecemppaponsconnnceseckersenes 


If a meritorious bill of exceptions be dismissed here 
because of a mistake made by the certifying Judge 
and without the fault of counsel, equity will restrain 
the enforcement of the judgment thus affirmed till the 
matters set up in the dismissed bill of exceptions can 
be heard. (R.) Kohn v8. Lovett..........cccccocscssccseceee 


4. A Court of equity will not enjoin the vendor of a 


5. 


tract of land from the collection of the purchase-money 
due therefor by the vendee, when the latter is in pos- 
session of the land, on the ground of a bare fear of a 
failure of the vendor’s title; the complainant must 
allege such facts in his bill as will affirmatively show 
such a prior incumbrance or outstanding title as will 
defeat the vendor’s title, under which the vendee holds 
possession of the land. Cantrell vs. Cobb ........s.eseeeee 


The question of retaining or‘dissolving an injunction 
is vested in the sound discretion of the Court below, 
and in cases where the evidence is conflicting, and 
especially when fraud is charged, this Court will not 
interfere to control the discretion of that Court in ‘re- 
taining the injunction until the final hearing of the 
Cases. Hollis vs. Williams’.....ccccccccocccsccccrerccssecccccees 


6. The granting or dissolving of an injunction, on the 


facts, is largely in the discretion of the Chancellor, 
and this Court will not control that discretion unless 
it has been abused. Clark et al. vs. Herring & Mock... 


442 
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226 
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8. 


_ 
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And again this Court will not reverse the judgment 
of the Court below granting or refusing injunction, 
except in cases of the abuse of the power vested by 
law in the Chancellor. McDonald vs. Davis............. 


Unless it is apparent that the presiding Judge of the 
Court below has violated some legal or equitable rule 
in refusing to grant an injunction, this Court will not 
interfere with the exercise of his discretion. Rowland 
C6. BRORIE BM 5 ..1cccccrcsejeqssvodecsomssstascceprsonbenocoes 


INSURANCE.—See Principal and Agent, 1. 
INTEREST. 


. Where A had advanced money to B, to comply with 


B’s bid at a sheriff’s sale of a tract of land, and, to se- 
cure himself, took the sheriff’s deed to the land, agree- 
ing that, in the payment of the money, to-wit: $40 00, 
with liberal interest, he would make B a title, and 
shortly after B tendered the money, with $20 00 addi- 
tional, as interest, and B refused to comply, and on a 
bill filed, the jury decreed that A should make the 
deed on B paying $110 00: 

Held, That the verdict was illegal, since $40 00, with 
legal interest, was all that B was, in any event, as 
shown by the record, bound to pay. Wedver vs. Chaun- 
CEY .creceeccccoccescecosoccssesve cocseowoseseddesessbesedéoctucsevesbeds 
Under the facts in this case, the verdict for specific 
performance is sustained by the evidence, and we af- 
firm the judgment with instruction to add interest 
thereto, since the maturity of the note, as the proof 
of tender did not stop interest. Dumas vs. Pepper...... 


INTERROGATORIES. 


It is not a good objection to testimony taken by inter- 


rogatories, that the firm name of the witnesses, in- 
stead of their given names, is inserted in the commis- 
sion, where they signed the interrogatories by their 
given names. Signing at the place where the com- 
missioners should sign, is a good subscription to their 
answers. (R.) Burnett & Co. vs. Blackmar & Chandler. 


INTRUDERS. 


. When a warrant was sued out by the plaintiff to re- 


move the defendant from her land as an intruder, un- 
der the provisions of the Code, and a counter-affidavit 
being filed, on the trial of the issue in the Superior 
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Court, the jury found a verdict for the plaintiff and 
the Court granted a new trial in the case: 

Held, That the Court erred in granting the new trial, 
as there is no evidence in the record that the defend- 
ant in good faith claimed a legal right to the possession 
of the Co ET Wil, AM escrnccnsontsoneeseessassnciee 


. When a defendant is in possession of land under a 


deed claiming legal right to the possession of the 
premises in good faith, he cannot be ejected therefrom 
as an intruder, under the 4000th section of the Code. 


BE Cs CE via cinitti chaticnersdbiniavidnemeseses teeters 


JOINT OBLIGORS. 


A suit was instituted upon a joint note, and one only 


x 


2. 


was served, and at the trial, upon objection made, 
plaintiff’s counsel discontinued the suit as to the party 
not served, upon which the defendant then pleaded 
the facts in abatement, to which plea a demurrer was 
filed, which the Court sustained, and then defendant 
excepted to the judgment and retired: 

Held, Under section 3274 of the Code, it was error in 
the Court to have sustained the demurrer to the plea. 
This plea distinctly set out the facts ; it showed that 
the note was joint, that the joint contractor, not 
served, lived in the jurisdiction of the Court and in 
the county where the Court was then sitting. Booher 
SR wth chs thoncnss tt checonsopssicdndccessanncnpasesdcecseises's 


JOINT TENANTS. See Conveyances, 2, 3. 


JURISDICTION OF THE SUPERIOR COURT. 


Where the bill shows the Act of the Legislature 
changing county lines had placed the land in contro- 
versy within a different county from that in which the 
suit respecting the title thereto was tried, and the judg- 
ment obtained thereon in such county is about being en- 
forced by the eviction of the parties, and this bill was 
filed to pray the interposition of a Court of equity by 
injunction to restrain such eviction, and the Court re- 
fused the injunction : 

Held, That this was error. The Act changing the 
county lines deprived the Court trying the case of any 
jurisdiction in the premises, and the process of the 
Court under it ought not to be enforced. Kelly vs. 
TGR in isenicosbnvtymepetomneesatessiocesepsée. escansenesconeccedvsece 
Under the Constitution of 1868, the Superior Court 
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has concurrent jurisdiction with the Justices’ Courts in 
all civil cases, where the amount of the debt is less 
than $100 00. McDonald & Company vs. Feagan...... 360 


3. By the provisions of the Act of 1870, when an exe- 
cution has been issued by a Justice of the Peace, to 
enforce a factor’s lien for a sum less than $100 00, the 
same may be levied by any sheriff of this State, or 
bailiff, on the property of the defendant subject to 
such lien, and when placed in the hands of a sheriff, 
he may be ruled in the Superior Court for his neglect 
of duty in failing to execute the same. did. 


See Equity Jurisdiction. 
JURORS. 


1. Rust et al., filed their motion in the Court below to 
be excused as jurors on the ground that they were 
members of a fire company, organized in 1868, and 
exempted by the Legislature from jury duty. In the 
opinion of the Court, taking into consideration the 
Constitution of 1868, Article V., section 5208 of the 
Code, and the legislative enactment of October, 1869, 
providing for the organization of juries, together with 
all previous exemptions of parties from liabilities to 
jury duty on account of age, profession or connection 
with fire or other companies, were repealed, and under 
the present laws of this State, all persons, otherwise 
qualified, over the age of twenty-one years, irrespec- 
tive of such exemptions, either by special grant or 
general law, and who are, in the opinion of the board 
of commissioners, under the Act of 1869, upright and 
intelligent, are liable to jury duty within the terms 
of that Act; and the right to excuse jurors from the 
performance of such duty, is vested in the wise dis- 
cretion of the Judge in whose Courts such persons 
may be drawn or summoned to appear, upon legal 
grounds, applicable to each case. Ex parte Rust et al. 


bo 


09 


bo 


. The plaintiff’s in error were indicted for murder and 
convicted, and a motion for a new trial was overruled 
by the Court: 

Held, That the practice of trying the competency of 
jurors by the Court, under the law, now is, after the 
juror has satisfactorily answered the statutory ques- 
tions and is pronounced competent, the party putting 
such juror upon trial must produce evidence of the 
untruthfulness of his answers, and after the introduc- 
tion of such testimony, it is within the province of 
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the Court to hear the juror or examine him as to his 
explanation in the premises. The object of the law is 
to procure fair and impartial jurors, and, while the 
formation or expression of an opinion upon mere ru- 
mor will not necessarily disqualify a juror, yet the 
character of the expression, the sources of informa- 
tion, and the circumstances under which it has been 
used, are matters for the Court to consider in ascer- 
taining the existence of bias or prejudice. Nesbit vs. 
The State 
. Inasmuch as the Act of 1869 does not provide for the 
selection of jurors for the trial of cases of forcible 
entry and detainer, by Justices of the Peace, the 
jury, under the Constitution of 1864, may be selected 
under the law as provided by the Code for that pur- 
pose, so they are upright and intelligent jurors. am- 
rick vs. Darnell 
. Where, upon the trial, after some of the jury were in 
the box, but the whole not impanneled, and in the 
presence of the Court, those sworn were seen by coun- 
sel for accused reading a newspaper, which contained 
an article reflecting upon the counsel for prisoner, etc., 
and no motion or notice was then taken in regard 
thereto: 
Held, That this was not such irregularity upon the 
part of the jury as would be sufficient to set aside the 
verdict, and that such acts transpiring in the Court 
room, and in the presence of the Court and of coun- 
sel, when not objected to, will not be favorably re- 
garded after the verdict. Hunter vs. The State 

5. When a juror, upon a criminal case, has been placed 
upon trial and accepted by the Court, and is after- 
wards impeached by affidavits, and counter-affidavits 
sustain him and his cojurors, and show he was the 
very last to find a verdict against the accused: 
Held, That the juror appears by the proof exculpa- 
ted of any prejudice arising from previous statements 
made by him, and this Court will not set aside the 
verdict of the jury upon such point. Ibid. 


See Criminal Law, 28, 29. 
LABORER’S LIENS. See Liens, 1. 


LACHES. 
See Constitutional Law, 8. 
“ Contracts, 1. 
“ Homestead and Exemption of Personality, 5. 
“« Illegality. 
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LANDLORD AND TENANT. 


1. A tenant for a year, under a contract of rent, stands 
in the shoes of his landlord, and, in general, is not a 
purchaser, entitled to notice of equities existing against 
his landlord, in favor of third persons. Clark et al. vs. 
TETIOS B TEAM, vcncsessncresssssascesscnacesisestectaassctsanisuts 226 


2. The possession of the tenaut, under the lease, under 
the decision in 33 Georgia, 163, and by the principles 
of the Code, section 2257, was an estoppel upon the 
tenant’s repudiating the right of the landlord until 
his surrender of the possession, and on his assignee, 
who had notice of its existence. And his purchase 
from one of the heirs-at-law was not such a title, un- 
der the facts in this case, as would have authorized 
a recovery thereon. Ronaldson vs. Tabor.......00.+0+006 230 






















3. The crop made npon a rented place is subject to the 
lien of the landlord, for his rent, and if the same has 
been set apart as an exemption for the benefit of the 
family of the tenant, it is, nevertheless, subject to levy 
and sale for the payment of the rent, the claim for 
rent being in the nature of the purchase-money. 
Farrell. 06. PAgQti.c..ccoceccocsessoscsaccosscsorececcncosonsacesies 339 


LEADING QUESTIONS. See Criminal Law, 16. 


LEASE. 
An estate for years may be bought and sold as other 
real estate, even against the consent of the grantor, if 
there be nothing in the deed to prevent it. Clark et 












LEGACY. See Wills. 
LICENSE. See Constitutional Law, 4. 
LEVY. See Partnership. 
LICENSE. See Constitutional Law, 4. 










LIENS. 


1. The Act of 1869, declaring the dignity of mechanics’ 
and laborers’ liens, and providing a summary mode 
for their enforcement, is not retroactive so as to give 
them a preference over a specific lien by mortgage, 
made by the debtor, before the passage of the Act, 
Stonewall Jackson L. & B. Association vs. McGruder etal. 9 


VoL. xuui—45, 
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2. The lien of mechanics and laborers is a general one 
on all the property of the employers, and is to be en- 
forced, as steamboat liens, so far as the steamboat 
lien law is applicable to the circumstances ; and no 
specific property need be described in the affidavit or 
warrant. Ibid. 


8. These liens are of the same dignity as other liens of 
the class for which summary remedies are provided, 
and they are superior to all other liens, even of prior 
rey vesting since the passage of the Act of 1869. 

bid, 


4. The crop made upon a rented place is subject to the 
lien of the landlord, for his rent, and if the same has 
been set apart as an exemption for the benefit of the 
family of the tenant, it is, nevertheless, subject to levy 
and sale for the payment of the rent, the claim for 
rent being in the nature of the purchase-money. 
TERETE, 00. FOGBR 6.0 .nscnsccccsevesvevses crcccvcoscocccosnebesecoes 839 


LIEN OF JUDGMENTS. 


1. When Gunn obtained a judgment against Hall in May 
1866, and in June 1868, Miller purchased a tract of 
land from the heirs-at-law of Hall, who died after 
Gunn obtained his judgment against her, and Miller 
claimed a homestead on the land as against Gunn’s 
judgment: 

Held, That Miller, the purchaser of the land from the 
heirs of Hall, the defendant in the judgment, was not 
entitled to claim a homestead on the land as against 
Gunn’s judgment. Gunn vs. Miller.........00 cecceeee sevens 377 


2. Where one filed his petition to be declared a volun- 
tary bankrupt, and ten days thereafter a tract of land 
belonging to him was sold by the sheriff, undera fi. fa. 
from a Court of this State against the petitioner, 
which had been previously levied, and the petitioner 
was afterwards aeclared a bankrupt, but died before 
the proceedings in relation to his bankruptcy were 
concluded: 

Held, That the sale by the sheriff was a good sale, and 
divested the title of the bankrupt; that no title to 
the property ever vested in the assignee, and the pur- 
chaser at the sheriff’s sale got a good title, even as 
against the wife’s right of dower, under the laws of 
this State. Thompson vs. Moses.......cccecececererseeeeeees 383 


8. As between the judgment creditors of an intestate, 
who obtained their judgments after the intestate’s 
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death, in a contest for money in the hands of the sher- 
iff, raised by the sale of the intestate’s property, the 
oldest judgment is entitled to be first paid, in the ab- 
sence of any evidence of the insolvency of the intes- 
tate’s estate or any reason shewn why the money 
should not be paid to the oldest judgment as between 
the contesting parties before the Court. Representa- 
C2068 GF DUBVES C0, AMMNE ss vp racnnnceeseseccgepene spose, aagedeces 475 


MANDAMUS. 


Mandamus was the proper remedy for the enforcement 
of a right accruing to the petitioner under a statute 
of the State, which was not barred by the Statute of 
Limitations, until after the expiration of twenty years 
from the time of the assessment of the damages by 
the commissioners, under the Act. Wilkinson vs. Chea- 
CRAM 6s FR o sei ccd SecScbccisbcsnccesccsstecdsbovnscecceddecssnsccsnesees 258 


MARRIED WOMEN. 


Prior to the Act of 1866, a conveyance of land to the 
wife without any words showing it was intended for 
her sole and separate use, vestéd the title in her hus- 
band, the more especially when the consideration paid 
therefor was the property of the husband. Whitehead 
VB, ATTEN... ..0.ccsscosencesvcesnsicosessdsocbansbersenyesscacosonsees « 221 


See Dower. 
“ Homestead and Exemption of Personalty. 


MASTER AND SERVANT. 


1. Where A sued B to recover damages for the entice- 
ment and employment by B, of servants on the plan- 
tation of A, which he alleges were hired by him for 
the year 1866, and a motion was made for a non-suit 
by defendant on the ground that the proof failed to 
show a valid and mutually binding contract between 
A and the servants; the fact being that A and such 
servants had entered into a written contract, but 
which had not been signed or approved by the Freed- 
men’s Bureau, though contemplated that it should be 
so submitted for approval by the parties thereto, but 
the servants had gone on under the contract, and were 
at work at A’s plantation, and had been there nearly 
a month, and the Court overruled the non-suit : 

Held, That this was not error by the Court. After 
the emancipation of the slaves in Georgia, they were 
competent to contract for their labor, and while in 
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the employment of one under a contract, it was illegal 
for any other party to interfere and hire them, and 
such person cannot, under our laws, defend himself 
against the wrong by setting up questions arising on 
the contract of such servants by A. Salter vs. 
TTOWAPG 5... cc00csvcrcccsevseccccccsevcscesses covcesccnscsoscsces cose 60 


2. Held again, Where upon the trial for enticement of 
servants from the employment of another, the Court 
permitted evidence of consequential damages, to go to 
the jury, to the effect that the servants he first em- 
ployed had provisions, and those he subsequently 
employed to take their place had not, by which he 
was compelled to furnish provisions, and, making a 
poor crop, such persons were unable to pay him for 
the provisons furnished out of their share of the crop, 
by which he was damaged ; that this was error. The 
damage the law recognizes as legal to be recovered 
upon such actions are actual damages sustained by 
the act at the time of its commission, and the expense 
and time lost in getting other servants, or injury to 
the crop by interruption of the labor thereon or fail- 
uré to obtain other labor after faithful effort to do so; 
or losses of like character are proper and legal for the 
consideration of the jury. bid. 


38. When one man employs a laborer to work on his 
farm, and another man, knowing of such contract of 
employment, entices, hires or persuades the laborer 

to leave the service of his first employer during the 

time for which he was so employed, the law gives to 

the party injured a right of action to recover dama- 

ges. Jones & Jeter vs. Blocker ....ceererereservececsesseesecses 331 







































MECHANICS’ LIENS. See Liens, 1. 






MINORS. See Ejectment. 





MISTAKE. See Continuance, 1. See Injunctions, 2. 






MORTGAGE. See Contracts. 
MULTIPLICITY OF SUITS. See Equity, 4. 







MUNICIPAL CORPORATIONS. 


By an ordinance of the city of Covington, regulating 
the retail of spirituous liquors therein, it is provided 
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that the applicant for a license to retail “shall, before 
receiving such license, produce the written recommen- 
dation of four of his nearest neighbors, each signature 
to represent a separate and distinet establishment :” 
Held, That this was a legal and valid ordinance of the 
city, under the grant of power conferred by the thir- 
teenth section of the city charter. Whitten vs. The 
Mayor and Council of Covington... ..ecccrcecceecee sererseeees 


NEW TRIAL. 


. If the cause be fairly submitted to the jury, and there 
be evidence sufficient to sustain the verdict, this Court 
will not interfere with the refusal of a new trial by 
the Judge below. (R.) Branch, Sons & Co. vs. Ansley 


2. Where the question is one of fact, and there is suffi- 
cient evidence to sustain it, and no rule of law was 
violated in submitting the case to the jury, and the 
Court below has refused a new trial, this Court will 
not interfere. An adhesion to this rule is essential to 
the administration of justice, and cannot be departed 
from without an unwarranted invasion of the estab- 
lished principles controlling the decisions of this 
Court. Hunt vs. Jackson Formby’s guardian. ....00.+.00 


. When the fact appeared, upon motion for new trial 

by the affidavit of the sheriff, that he had, at the re- 
quest of the jury, brought to them, in their room, 
loose papers, purporting to be the evidence in the 
case, not knowing what the papers consisted of, and 
no exculpatory explanations given : 
Held, That in a case of murder, a new trial ought to 
have been granted upon this ground. For the purity 
of jury trials, nothing is more to be guarded than the 
introduction mto their rooms of papers relating to the 
case, without the sanction of the Court. The question 
is not what material injury they did, but the possibil- 
ity of injury resulting from an illegal act. Pound vs. 
The State 


. If the declaration contain no cause of action, but 
there has been a verdict on it, and the Court has 
granted a new trial because the verdict is contrary to 
the evidence, this Court will affirm the judgment. 
(R.) Wynn vs. The Geo. R. R.& Banking Co.......+0+.0. 168 


5. Under the whole facts of this case, we affirm the 
judgment refusing a new trial. Parsons vs. The State 197 
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6. There is sufficient evidence in the record to sustain 
the verdict of the jury. Walters vs. Croasdale & Co... 


7. Where a promissory note was given, during the late 
war, for $3,500 00, due one year after date, upon which 
$2 800 00 was paid at maturity, in Confederate money, 
leaving due $700 00, and the jury, on suit brought for 
the balance, found for the plaintiff $38 97, and the 
Judge granted a new trial, on the ground that the 
jury had not found according to the equities between 
the parties, under the facts of the case: 

Heid, That this was no abuse of the discretion vested 
by law in the Judge, and this Court will not reverse 
the judgment. Cargyle vs. Belcher 


8. Although there is error in the charge of the Court to 
the jury, still, if the verdict is right, under the law 
and facts of the case, this Court will not disturb it. 
Whitehead vs. Arline and wife et al 


9. The Court ought not to have set aside the verdict 
and granted a new trial, where the verdict was sus- 
tained by the law and the evidence. Ronaldson vs. 
TODO na dindivgwnsdtases.siecciblectisbesccncdisececsyesscseeds sccesiee 


10. When a warrant was sued out by the plaintiff to 


remove the defendant from her land as an intruder, 
under the provisions of the Code, and a counter-affi- 
davit being filed, on the trial of the issue in the Supe- 
rior Court, the jury found a verdict for the plaintiff 
and the Court granted a new trial in the case: 
Held, That the Court erred in granting the new trial 
as there is no evidence in the record that the defend- 
ant in good faith claimed a legal right to the posses- 
sion of the land. Turner vs. Barfield......c.ce0+ ceeseseeee 2 

11. Where the facts of the case show that substantial 
justice has been done, though the charge of the Court 
may have contained some error, this Covrt will not 
interfere to set aside the verdict. Laramore et al. vs. 
Minish et al 

12. Under all the facts as set forth in the record, the 
verdict was sustained. by the evidence, and the Court 
erred in granting a new trial. Stokes vs. Duncan & 


13. Where a verdict and decree were had botween the 
parties, which was brought by writ of error to this 
Court and the judgment thereon reversed, and the 
remittitur from this Court, upon notice to the parties, 
was made a part of the decree in the Court below, and 
entered as a finality of the litigation, etc., by an order 
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of the Chancellor, and a motion made by parties in 
interest to set such order aside, was overruled by the 
Court below : 

Held, The legal effect of the reversal of the judgment 
by this Court of the judgment of the Court below, 
based upon the verdict of a jury, was to have granted 
a new trial in the case, and it was error to have ad- 
judged the rights of the parties to this litigation upon 
the motion. Miller et al. vs. Jourdan 


14. Under the facts in this case, the verdict for specific 
performance is sustained by the evidence, and we affirm 
the judgment with instruction to add interest thereto, 
since the maturity of the note, as the proof of tender 
did not stop interest. Covington vs. Pepper 


15. The charge of the Court and the verdict of the jury 
are sustained by the evidence, and the Court did not 
err in granting a new trial. Lowe vs. Rawson 


16. Where the evidence is conflicting and no rule of law 
violated in submitting the facts to the jury, this Court 
will not interfere with the judgment of the Court be- 
low in refusing to set aside the verdict, on the ground 
that it is contrary to the evidence. Sawyer vs. Pace.. 


17. Where Kerwin rented the premises of Cummings by 

the month, commencing on the 7th of May, with the 
understanding that he would keep them until October, 
and the agent of Cummings, who made the contract, 
testified that the renting was only to the Ist of Octo- 
ber, but there was also evidence, to-wit: the regular 
receipt of the rent, monthly, on the 7th of the month, 
that the renting was until the 7th of October: 
Held, That whether the renting was to the Ist or the 
7th of October, was a question of fact for the jury, 
and they having found for the plaintiff, and the Court 
below having refused a new trial, this Court will not, 
under the facts as they appear in the record, disturb 
the judgment. Kerwin vs. James & Cummings. 

18. When there is no error in the ruling of the Court in 
refusing a new trial and the verdict is right under the 
law and facts of the case, this Court will not interfere 
with its discretion in refusing to set it aside. mite: ¢ et 
al. vs. The Trustees of the A. M. Church... See Tee 


19. Newly discovered evidence, which pate not to 
change the verdict, is no ground for a new trial. Pe) 
Williams et al. vs. Adams 


20. As the verdict is supportable by the evidence, _ 
there is no complaint of the charge of the Court a new 


379 


. 400 
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trial ought not to be granted. The Southwestern Raitl- 
road Co. vs. Rowan & McCaury 


21. When on the trial of a case for “forcible entry and 
detainer,” under the provision of the Code, the jury 
found a verdict for “forcible detainer” only, and there 
being no evidence in the record to sustain the verdict 
for forcible detainer : 

Held, That a new trial should have been granted, and 
joo case tried before another jury. Hamrick vs. Dar- 
nel 

22. Where the Court below granted a new trial on the 
ground of newly discovered evidence, not merely cu- 
mulative, and the verdict of the jury not being en- 
tirely satisfactory, under the evidence disclosed in the 
record ; 

Held, That this Court will not control the discretion 
of the Court below in granting a new trial in the case. 
Durand vs. Craig 

23. When all the facts in the case sustain the verdict, 
and the law has been fairly given in charge: 

Held, That the Court will not interfere with the judg- 
ment of the Court below refusing a new trial. Hun- 
ter vs. The State 


24. When a juror upon a criminal case has been placed 

upon trial and accepted by the Court, and is after- 
wards impeached by affidavits, and counter-affidavits 
sustain him and his co-jurors, and show he was the 
very last to find a verdict against the accused : 
Held, That the juror appears by the proof exculpa- 
ted of any prejudice arising from previous statements 
made by him, and this Court will not set aside the 
verdict of the jury upon such point. J did. 

25. Although there may have been a preponderance of 
evidence on the part of the plaintiff, still, it was a ques- 
tion for the jury to determine as to the credibility and 
weight which they would give to the evidence of the 
respective witnesses sworn in the case, and there be- 
ing sufficient evidence to sustain the verdict, this Court 
will not disturb it. This is a Court alone for the cor- 
rection of legal errors, and it will not usurp the func- 
tions of the juries of the country, in deciding upon 
the weight and credit to which the testimony of wit- 
nesses, sworn on the trial, are entitled to receive in 
determining questions of fact, when no rule of law 
has been violated ; and this we have earnestly endeav- 
ored to impress on the minds of parties and their coun- 
sel, by the repeated rulings of the Court. Tyus vs. Rust. 529 
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26. Where, in the trial below, the claim of certain claim- 
ants to papery was predicated upon their right as 
grand-children of the decedent, and there were several 
witnesses examined upon the issue, and the evidence 
supports the verdict of the jury, and no rule of law 
was violated in submitting the case, and the Judge 
below refused a new trial, this Court will not interfere 
to set it aside. Wood et al. vs. Ross et Al........cseseevere 596 


27. When a motion for a new trial, upon the ground of 
newly discovered evidence, was overruled by the Court, 
and the evidence does not accompany the motion, and 
the character of the evidence, as suggested by the 
movant, is cumulative, it is not error in the Court to 
refuse a new trial. Ibid. 

28. The Court erred in refusing a new trial upon the ad- 
mission of illegal evidence, which misled the jury on 
the question of damages under the facts in this case. 
Balter 00. FTeWArE......icicesseccvosccesccvssensocoscosecstsseesoss 601 


See Charge of the Court. 

















NEW EVIDENCE. See New Trial, 19, 22, 26, 27. 






NON-RESIDENT. 


See Relief Acts of 1868 and 1870, 5, 7. 
“ Removal of Causes to U. S. Courts. 
“ Injunctions, 1. 












NON-SUIT. 


When the issue before the Court and jury is whether. 
there was an existing partnership or no partnership 
between certain parties, and there is any evidence 
either for or against the existence of the alleged part- 
nership, that question should be submitted to the jury, 
and it is error for the Court to grant a non-suit where 
there is any evidence for the jury to consider in rela- 
tion to that fact. Thornton vs. Gibson........ccsererereees 395 



















NOTICE. 
See Ejectment, 2. 
“ Landlord and Tenant, 1. 






PAROL EVIDENCE TO VARY WRITING. 


1. The admission of the parol evidence by the Justice, 
to contradict the note and prove conditions not expres- 
sed therein, was error. Lester & Lester vs. Fowler...... 190 
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2. When a note was given for an attorney’s fee, it is not 
competent to superadd new agreements or conditions 
to such written contract; the writing itself was the 
evidence of what the contract was, and while the fail- 
ure of consideration, in whole or part, may be given 
in evidence, new conditions or agreements cannot. 
Scaife vs. Beall 


. Under section 3755 of the Code, blank indorsements 
of negotiable paper may always be explained between 
the parties themselves, and when taken with notice 
of dishonor, or of the actual facts of such indorsement ; 
and where one indorsed a note payable to his order, 
with the distinct agreement that he did so only to 
pass the title, and that he was to be under no liability 
as indorser, and the plaintiff in the suit took the paper 
with full notice of the facts: 

Held, That the Court erred in sustaining a demurrer 
to a plea fully setting up this defense by the indorser. 
Stapler vs. Burns........0.00eeees nseduebcansuabiuce~ eaveorensssitn 


. In a suit on a life insurance policy, parol declarations 
made by the agent of the company prior to the exe- 
cution, delivery and acceptance of the policy, cannot 
be received to vary or contradict the terms of the 
written contract, in the absence of any allegation and 
evidence as to fraud, accident or mistake, at the time 
of its execution, delivery and acceptance by the con- 
tracting parties. Sullivan es. The Cotton States Life 
Insurance Co 423 


See Arbitration, 3, 4. 
“ Evidence, 3, 4, 12. 


PARTZES. 


1. In an action brought by the heirs-at-law, or by bill 
filed by them, to recover back property sold illegally 
by the administrator, from the purchasers, upon the 
ground that they had acquired no title thereto, the 
securities on the administrator’s bond cannot be made 

arties thereto at the instance of such purchasers. 
Te they acquired no property in the thing purchased, 


then the securities on the bond would not be liable in 
case of its recovery; and, as they dealt with the ad- 
ministrator individually in the purchase, they cannot 
make the securities liable on the bond to them for loss, 
if any is sustained, upon failure of the title so pur- 
chased by them, unless it was shown the proceeds, or 
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same part thereof, was applied to the benefit of such 
estate. Nutting et al. vs. Boardman et l........sseseceees 





2. In a contest as to the legal right and authority of the 
Central Railroad Company to lease the Macon & Wes- 
tern Railroad, the State not being a stockholder in 
either company, was not a proper party toa bill to 
enjoin the execution and consummation of the con- 
tract for the lease of the road, nor was the city of 
Macon a proper party to the bill. Central Railroad & 
Banking Co. et al. vs. The Mayor and Council of Ma- 

COR C6 Bhaiicis un 0 cap phe nbvwasodivesipecedbvgdedsophscecvabiessbcerte 605 


See Equity Pleading and Practice, 5. 
“ Party as Witness. 













PARTITION OF LAND. 


When partitioners, appointed by the Court to make par- 
tition of land, report that it cannot be equally divided, 
and recommend a sale‘of the land for division, it is 

the legal right of the defendant to caveat the return 

of the partitioners, and to introduce evidence to show 
that a fair and equitable division of land can be made 
by metes and bounds, without ordering a sale of the 

land for division. McCann v8. Brown. ......+.0eeeeeeeees . 386 















PARTNERSHIP. 













. Where certain lands were levied on as the property 
of the defendant in fi. fa. and he filed an affidavit of 
illegality, setting up that the lands were the property 

of a partnership company, of which he was a member, 
and also a claim to the lands in the name of the part- 
nership : 

Held, That under section 1908 of the Code the assets 

of a partnership, including lands, the partnersnip be- 
ing for the purpose of farming, are not subject to levy 
and sale under a judfiment against one of the part 
NETS. Willis vs. Henderson ....ececececesecccrecceescececceceees 32 


. The interest of one partner in the assets of the part- 
nership must be pursued by a garnishment against 
the firm, and the sheriff was not guilty of a contempt 
in receiving the affidavit of illegality and the claim, 
and staying the proceedings... Ibid. 


Where A and B, being partners, executed a mortgage 


in the partnership name upon all the partnership 
property to A, one of the partners, and A transferred 










bo 
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the mortgage to R, the plaintiff in error, who was 
proceeding to foreclose the same on the individual 
property of B, the other partner, and upon the trial 
the Court ruled out the mortgage as evidence and a 
verdict was taken for B: 

Held, That individual property is not embraced by a 
mortgage executed by partners on their property, ex- 
cept it is specifically set forth and described, and that 
the Court committed no error in its holding under 
the facts of this case. Reid vs. Godwin 


PARTY AS WITNESS. 


The defendant himself was the witness under the Act 
of 1866: 
Held, That the question of his credibility was a ques- 
tion exclusively with the jury. Zaramore et al vs. 
Minish et al 


PLEADING. 


. The allegations in complainant’s bill that the award 
complained of, which had been made the judgment of 
of the Superior Court, was a “legal accident,” with- 
out more, was not sufficient, in law, to set aside the 
award. Cantrell vs. Cobb 


2. With proper allegations in the defendant’s plea, he is 
entitled to the same relief in a Court of law, under the 
provisions of the Code, as he would be in a Court of 
equity, in relation to the payment of the debts of the 
trust-estate from the proceeds of the sale of Mrs. R.’s 
part of the land, and to adjust the equitable rights of 
the parties, as the same may be shown to exist on 
the trial of the case. Loyless vs. Blackshear et al 

3. When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name. Houser 
vs. Houser & Bronson 

4, Pleading to the merits waives process. (R.) Bennett 
& Co. vs. Blackman & Chandler 

5. As to the form of the plea we may only say all the 
technicalities of pleading and the subtleties of form 
have been brushed away by the sweep of an enlight- 
ened progress in the administration of justice. Booher 
vs. Worrill 


See Equity Pleading. 
POSSESSION. See Trover. 
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POSSESSORY WARRANT 


Where, on the trial of a possessory warrant, the prop- 
erty was awarded by the magistrate to the plaintiff, 
on his giving the bond required by law, and some time 
after the judgment the magistrate made a written or- 
der, reciting that the plaintiff had failed to give the 
bond, and that the defendant having given bond, the 
property be restored to him, which was accordingly 
done: 

Heid, That this was not competent for the magistrate, 
on his being informed that the failure of the plaintiff 
to give the bond was from want of opportunity, to 
direct the sheriff to retake the property, receive 
the plaintiff's bond, and turn the property over to 
him—especially as this direction was by parol, and 
without notice to defendant. Duckworth vs. Duckworth. 265 























PRACTICE IN SUPERIOR COURT. 


1. An admission, in writing, of certain material facts, 
for the purpose of being used in the trial of a cause, 
cannot be recalled after the trial has commenced. 
FHargrewes 06. Bed, s.000ccc0s-cccccoptenane escebsesdeqesencesio 142 
2. When parties are at issue as to whether the consid- 
eration of a debt was slaves, the Judge cannot stop 
the cause for want of jurisdiction because the evidence 
satisfies ‘him that the consideration was slaves; he 
must submit the issue to the jury. (R.) Corbin vs. 
Tabertham @ GMb icvisiiscliitsscsetsedesctsticdesciecdspoteesie 166 
3. Where a case has gone to the jury, and the evidence 
has been fully heard, a demurrer to the declaration, 
on the ground that the cause of action is defectively 
set forth, comes too late. Under such circumstances 
a demurrer must be for a cause that would be good in 
arrest of judgment. Sirrine vs. The Southwestern R. R. 
Oy araseds cccadudeec de consabedathar osesidisoceebedeocantnedswernesinaiiie 280 


4. Where a verdict and decree were had between the 
parties, which was brought by writ of error to their 
Court and the judgment thereon reversed, and the 
remittitur from this Court, upon notice to the parties, 
was made a part of the decree in the Court below, 
and entered as a finality of the litigation, etc., by an 
order of the Chancellor, and a motion made by parties 
in interest to set such order aside, was overruled by 
the Court below : 

Heid, The legal effect of the reversal of the judgment 
by this Court of the judgment of the Court below, 
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based upon the verdict of a jury, was to have granted 
a new trial in the case, and it was error to have ad- 
judged the rights of the — to this litigation upon 
the motion. Miller et al. vs. Jourdan ........sccececeeveseees 316 


5. When a defendant pleaded that the consideration of 
the note sued on was negro slaves, and the Court ex- 

; amined a witness as to that fact, and dismissed the 
case without submitting it to the jury : 

Held, That this was error. Nelson et al vs. Stamper.... 332 


6. In a bill filed to enjoin an action of ejectment and for 
specific performance, it is not error in the Court to 
award the opening and conclusion of such case, upon 
the trial of such bill, to the complainant’s counsel. 
DRED CO. FOGG svn cisics ctbtibivarcstecesy \dsveees rcicwtsdibienes 361 


7. After a witness has detailed the facts, to ask him, 
“was that in Randolph county,” is not objectionable 
on the ground that it is a leading question. (R.) 
I OF EN I cnn adecccetecestncsenscnscetdccveegses 368 


8. It is not error in the Court below to direct the testi- 
mony to be taken down in a case where the law does 
not require it. Ibid. 


9. Nor is it error to interrupt counsel misstating the 
evidence to the jury, and correct ,the statement of 
what was sworn to by the witnesses on the trial. 
Ibid. 


10. Nor is it error to read over the evidence of the wit- 
nesses, on the request of the jury, as to such facts 
inquired of; and such action by the Court is not in 
violation of section 3183 of the Code, which prohibits 
the Judge from stating to the jury “ what has or has 
not been proved as to the guilt of the deceased,” but 
it is within the power of the Court to direct the 
proper statement of the evidence; and presenting the 
truth of what a witness swore, to the jury, is distin- 
guishable from expressing an opinion as to a fact 
proven by the Court. Ibid. 


See Hguity Practice 





PRACTICE IN SUPREME COURT. 


1. Affidavits used on a motion as to injunction should be 
copied into the bill of exceptions. (R. See end of 
Report.) Wells et al. vs. The M.& C. of Atlanta......... 67 


2. A bill of exceptions defective under the rules of the 
Supreme Court was cured by the Act of 1870, passed 
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after said cause was sent up to this Court. (R. See 
end of Report.) Patten vs. Baggs ....cccccssceesee sesesvees 


3. A cause dismissed for want of prosecution will be re- 
instated if the absence of counsel for plaintiff in error 
was caused by sickness. (R. See end of Report.) 
Ibid. 


4, Evidence attached to a bill of exceptions, as part of 
it, must be identified by the Judge below, or the cause 
will be dismissed here. (R.) Reid vs. Reid ..........+. 175 


5. The parties agreed that the judgment should be af- 
firmed if an agreed part of the judgment was written 
off. And this Court, without looking into the record, 
affirmed the Court below, upon the terms agreed 
upon. Brinson et al. vs. Waters et UX... ccccccccscscsecceees 176 


6. Pending this cause, the parties agreed upon a com- 
promise. To carry it out, it was necessary to have 
the cause remanded that an agreed verdict might be 
taken. By consent, this Court, without looking into 
the record, reversed the judgment below to carry out 
said compromise. Hales et al. vs. Worthy et al........... 178 


7. Mrs. Carlton sued her husband for divorce. Pending 
the action, an order for temporary alimony was passed 
in her behalf. Carlton excepted, and brought the case 
here. It was dismissed because it was prematurely 
hore. Carlton 06. CAPR .....00.-cecccccccsocceccosesscovecos 178 


This Court will not hear evidence to show that the 
date of the Judge’s certificate to a bill of exceptions 
is wrong. (R.) Kohn vs. Lovett ........ccecesseeeessecseeees 179 


9. The original bill of exceptions and record were stated 
here by counsel to have been started in time for this 
Court, and lost en route, and failed to reach here by 
return day for this term. Thereupon an agreed copy 

was substituted, and the case was allowed to be en- 

tered on the docket of this term. Nesbit et al. vs. The 


SPOOR E SEH EEE EEE EE EEEE SESE SEES EE EEE SESE EH ESHEETS EES ESSE EEE EE 


10. If the Judge, by oversight, omit to sign the certifi- 
cate to a bill of exceptions, and it comes to this Court 
uncertified, the papers may be withdrawn to cure this 
defect; and a certificate by the Judge that this was 
his fault, thus explaining the delay, will make the 
case stand properly for hearing at the next term of 
this Court, and it will not be dismissed because the 
bill of exceptions was not certified in the time pre- 
scribed by law. (R. See end of Report.) Keaton vs. 
DMUlligan....rcecoccreee coccccrccsccccccccsccccerecsorssscsessvercssos 308 
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11. The bill of exceptions recited the facts and rulings, 
and after each ruling said, “and defendants except.” 
A motion to dismiss it for want of a proper assignment 
of error was overruled. (R. See end of Report.) 
Wyly & Co. vs. Burnett & Riwey......c.cccccccccscecsecvecees 438 


12. The Court was asked, as this was a cause of great 
a interest, etc., to deliver its opinion before regu- 
ar opinion day, but would not do so. (R.) Noble 
Bro’s et al. vs. The State of Alabama ........cccccececeereeeee 466 


13. The charge of the Court was divided up and num- 
bered; in parts of it the lines were numbered I, 2, 3, 
etc. It is a good assignment of errors thereon to say 
the Court erred in said parts and said lines, by saying 
he erred in charging as shown in said paragraphs 1, 
2, 3, ete., and in lines 1, 2,3, etc. (R) Burnett & Co. 
vs. Blackmar & Chandler..........0.0000+ iecececcevensodesscsess 569 


14 When the cause was called here it was ascertained 
that several affidavits and the articles from the Quit- 
man Banner were not in the bill of exceptions. By 
consent, the Court allowed them put in here. Hunter 
DE Be aschctschnnbaseescdanciocnsannsasieadeurapen erscccceseece OLE 


PRESCRIPTION. See Ejectment, 1, 2, 7. 


PRESUMPTIONS. 


1. When an action was instituted by the plaintiff in the 
Courts of this State, against the defendant, to recover 
damages for the death of her husband, alleged to have 
been killed by the defendant in the State of Alabama, 
under the provisions of the 2920th section of the Code: 
Held, That the action could not be maintained in the 
Courts of this State, for the injury alleged to have 
been done within the territory of the State of Ala- 
bama, without an allegation in the declaration that 
the laws of that State were similar to our own in rela- 
tion to the injury complained of; that in the absence 
of any such allegation, the Courts of this State will 
presume that the common law is of force in that State; 
that our own statute has no extra territorial opera- 


tion. The S., RB. & D. R. R. Co. vs. Lacy.....cccececseeeee 461 
2. A man is presumed to —- his legal and social 
duties. (R.) Akin vs. Alatoona Iron Works.........0+0+ 464 


3. Under the sheriff’s signature to the return of the 
sheriff as to part of the defendants, was a statement 
“the other defendants not to be found in the county.” 
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It not appearing who made it, it was held to have 
been made by the sheriff. (R.) Burnett & Co. vs. Black- 
MAL. CHAN CFeeeicscese covrssescsccscsoserccsescosspereopaccooese 569 


4. The law presumes that a general verdict of guilty 
was intended as a verdict of guilty of the highest of- 
fense charged in the indictment. (R.) Deanvs. The 
SUALE se seeperrerreececeserseeesessenseses enseteeseeeeeeseaaeeeceenanes 218 


PRINCIPAL AND AGENT, 


. In a suit on a life insurance policy, parol declarations 
made by the agent of the company prior to the execu- 
tion, delivery and acceptance of the policy, cannot be 
received to vary or contradict the terms of the writ- 
ten contract, in the absence of any allegation and evi- 
dence as to fraud, accident or mistake, at the time of 
its execution, delivery and acceptance by the contract- 
ing parties. Sullivan vs. The Cotton States L. Ins. Co.. 423 


2. When a bill was filed against an insurance company, 
containing allegations which make a prima facie case 
of fraud and negligence on the part of the agent of the 
company in failing to effect an insurance on cotton, 
whereby, the complainant was injured and damaged, 
the Court of equity having first obtained jurisdiction 
of the case, will retain it until the cause can be heard 
and determined on its merits. In all cases of fraud 
(except fraud in the execution of a will) equity has 
concurrent jurisdiction with the Courts of law. Sea- 
brook vs. The Underwriters’ Agency et Al......s.sseeeeee eee 583 


See Parties, 1. 


—_ 


PROCESS. See Amendments, 3. 


PROMISSORY NOTES. 


1. A surety to a promissory note pleaded that he had 
signed the same after it had been executed and deliv- 
ered by the principals and accepted by the holder, and 
that there was no consideration to him for such prom- 
ise: 

Held, That the Court below committed no error in 
sustaining the demurrer to such plea, as it was insuffi- 
cient in law to bar a recovery against him, without 
further alleging that there was no consideration mov- 
ing from the holder to the original promissors for such 
contract of suretyship. Gay v8. Mott.........sececcerseees 252 


2. Where a note is indorsed “to be liable only in the 
VoL, xLi11—46, 
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second instance,” the indorser is not liable until the 
maker of the note has been sued to insolvency, or 
some legal excuse alleged for not having done so; but 
if it be alleged and proved that the maker of the note 
is notoriously insolvent, and was so at the time of the 
indorsement, that would be a sufficient legal excuse 
for not suing the maker of the note to ascertain that 
fact. Pittman vs. Chisolm 


PURCHASER AT SHERIFF'S SALE. 


. At the sale made by the sheriff under a judgment of a 
Court of competent jurisdiction, and an execution reg- 
ular upon its face at the time, and the same not being 
a void judgment, the purchaser at the sheriff’s sale, 
who paid his money for the lot, acquired a valid title 
thereto under that sale, as against the defendant in 
that judgment, and his legal representatives. Tift et 
AL. V8. FUill...c.cove ceveeeee Seecedcccetaccscccccccccccssses es cvesceee 


RAILROADS. 


. When a bill was filed praying for an injunction to re- 
strain the sale of that portion of the Alabama and 
Chattanooga Railroad situate in this State, which was 
advertised for sale in satisfaction of the debts of sun- 
dry fotemont creditors, alleging that the company 
was insolvent and that the sale of the road in detached 
portions thereof would work irremediable injury to 
the complainant and other creditors of the company, 
the road extending from Meridian, Mississippi, to 
Chattanooga, Tennessee, being one continuous line of 
railroad, with a prayer that the entire road might be 
sold, as a whole, for the benefit of the creditors of the 
insolvent company : 

Held, That under the allegations in the complainant’s 
bill, the injunction was properly granted to prevent a 
multiplicity of suits, as well as to prevent irreparable 
injury and damage to the creditors of the insolvent 
company. Noble Brothers et al. vs. The State of Ala- 


. When an action was instituted by the plaintiff in the 
Courts of this State, against the defendant, to recover 
damages for the death of her husband, alleged to have 
been killed by the defendant in the State of Alabama, 
under the provisions of the 2920th section of the Code: 
Held, That the action could not be maintained in the 
Courts of this State, for the injury alleged to have been 
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done within the territory of the State of Alabama, 
without an allegation in the declaration that the laws 
of that State were similar to our own in relation to 
the injury complained of; that in the absence of any 
such allegation, the Courts of this State will presume 
that the common law is of force in that State; that 
our own statute has no extra territorial operation. 
The S., R. & D. R. R. Co. vs. Lacy 


REBELLION. 


Loss sustained by the war is not a good plea of set-off 
to the plaintiff’s demand, unless the plaintiff is con- 
nected therewith by some act or fault of his own, and 
the fact that the plaintiff was a citizen of the State, 
and adhered to the Confederate cause, is not sufficient 
to connect him with the defendant’s loss of property 
by the war. Ayer vs. Cochran 


RECONSTRUCTION ACTS. See Contracts, 3. 


REGISTRATION OF DEEDS. 


The irregular registration of a prior deed, is not notice 
to a subsequent purchaser from the same vendor, 
whose deed has been regularly recorded within the 
time prescribed by law. Williams et al. vs. Adams..... 


See Ejectment, 2. 


RELIEF. 
See Equity, 3. 
“ Res Adjudicata, 3, 4. 


RELIEF ACTS OF 1868 AND 1870. 


1, A judgment in equity, directing the removal of trus- 
tees for mal-administration, and that they pay a cer- 
tain amount into the hands of a Receiver, that it may 
go into the hands of a new trustee, to be managed ac- 
cording to the terms of the trust, is not such a debt 
as the plaintiffs in the bill, the beneficaries, are bound 
to pay taxes upon. Smith et al. vs. Byers et al 


2. Where, in a rule against a sheriff for failing to raise 
the money on afi. fa., founded on a debt contracted 
before the first of June, 1865, it appeared as a part of 
the proceedings in the cause, though not in the sher- 
iff’s answer, that in September, 1870, he had called on 
the defendant for the money, and had taken his word 
for the money : 
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Held, That the sheriff could not, in reply to the rule, 
set up the subsequent Act of October 13th, 1870, re- 
quiring an affidavit that the taxes were duly paid, to 
be attached to the ji. fa., before it could lawfully pro- 
Coed. Kemp vse, Williams .......0...scccccccccccccecvescoceces 211 


3. Where a suit was brought on the bond of a railroad 
official, dated in 1857, and it was alleged in the declar- 
ation that the bond had broken by the failure of the 
official to account before and up to the time of his 
death, which it was alleged took place in 1868. And 
on the calling of the case the defendant moved to dis- 
miss the case, because the affidavit was not filed as to 
the payment of taxes: 

Held, That it did not appear that the debt sued on 
was contracted or implied before the Ist of June, 1865. 
Sirrine vs. The Southwestern Railroad Company........... 280 


4. Where, on the trial of an issue joined to ascertain 
whether the note sued was given for the purchase- 
money of land, which was found affirmatively, and the 
motion for new trial set up the right of defense to the 
party under the equities arising from tender and losses 
under the Relief Act of 1868 and 1870: 

Held, That the finding of the jury on the issue stated, 
placed the case without the Act of October 13th, 1870, 
and the equities under the Act of 1868 must have been 
in some manner occasioned by the act of the plaintiff, 
which does not appear; and, under all the facts taken 
in the motion in the Court below, we affirm the judg- 
ment in overruling the same. Bone vs. Graves........... 312 


5. A promissory note given by a citizen of this State to 
a citizen and resident of another State, who has not 
resided here since the note was given, and does not 
now reside here, and has not kept the note here until 
it is sued, is not subject to taxation in this State, and if 
a suit be pending on the same, proof of these facts will 
excuse the plaintiff, non-resident, from filing the affi- 
davit required by the Act of October 13th, 1870. 
Collins 06. Miller .....s0ccccrcccccccscicccccsscccccccsnvesboccvccee 336 


6. Where a suit was pending on a promissory note, pay- 
able to A, only, and the suit was in the name of A for 
the use of B: 
Held, That C, who was the true owner of the note, 
and who controlled the case, might make the affidavit, 
that all legal taxes due on the note had been paid, as 
required by the Act of October 13th, 1870. Deming- 
ton V8. DOuUglass.....ccccccecesecceceeccecseceees p ocecccovecsooessses 353 
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7. When a plaintiff is a non-resident of the State, there 
is no tax due by him on the debt, which he is required 
to pay under the provisions of the Act of 1870. Hay- 
ward v8. Hasley & Ricé........ccccccccossecscssccessccsccessseces 


8. An affidavit by the plaintiff in a pending suit ona 
debt contracted before June, 1865, which affidavit 
states that all legal taxes chargeable by law on the 
debt have been paid for each year since the making 
of the debt, is a substantial compliance with the Act 
of October 13th, 1870, though the word “duly” is 
Omitted. Rawson vs. Burke......ssecesvceeee ccoseseereccecees 


9. The Act of October 13th, 1870, requiring an affidavit 
that all legal taxes have been paid, on certain debts 
therein mentioned, or the suit founded thereon dis- 
missed, is not in conflict with that section of the Con- 
stitution of 1868, which declares that the Court shall 
render a judgment without the verdict of a jury, in 
cases founded on a contract, when an issuable defense 
is not filed under oath. Warner, Judge, dissenting. 
Garrett, use of, vs. Cordell et al......cccccccccssccerscscccccces 


16. The Act of October 13th, 1870, requiring an affidavit 
of the payment of taxes in all pending suits on con- 
tracts before June, 1865, applies also to pending off- 
sets, the same being cross-actions; and in such cases 
the defendant must file the affidavit within the time 
prescribed or his set-off will be dismissed. Lowe vs. 
BRO in oo scres ccesremennssetentnontetipatibbiacte=seniiebvenieen 


11. When a debt is of doubtful solvency, the plaintiff is 
not required to pay tax on it under the provisions of 
the Act of 1870. Morrison et al. vs. Warner.........+++++ 


12. Loss sustained by the war is not a good plea of set- 
off to the plaintiff's demand, unless the plaintiff is con- 
nected therewith by some act or fault of his own, and 
the fact the plaintiff was a citizen of the State, and 
adhered to the Confederate cause, is not sufficient to 
connect him with the defendant’s loss of property by 
the war. Ayer V6. COCAIER, i corsideccccccce secccccccscccccoes 

13. An executor made oath that all legal taxes due on 
the debts had been paid by him since he was qualified 
as executor, under the Act of 1870, but could not 
swear that his testator had done so in his lifetime. 
The Court held and decided that the plaintiff, as exec- 
utor, must swear that all legal taxes chargeable b 
law on the debts on which the judgments were found- 
ed, had been paid from the time of making or imply- 
ing of the contracts on which the judgments and ex- 
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ecutions were founded, and dismissed the plaintiff's 
levy: 

Held, That this was error on the statement of facts 
disclosed by the record. Akin vs. Alatoona Iron Works. 464 


14. Where a motion was made to set-off losses against 
a judgment, under the Act of October 13th, 1870, and 
the Judge sustained the demurrer to such motion and 
dismissed it, upon the ground that the judgment being 
for mesne profits, arising out of a suit of ejectment, was 
not within the provisions of said Act: 

Held, That such judgment by the Court was not error. 
The Columbus Iron Works vs. Aenchbecker et al 


15. An action was brought by the plaintiff against the 
defendants, to recover $500 00 in gold coin, deposited 
with the defendants on the 20th March 1865, and 
there was no evidence of any demand having been 
made on the defendants for the payment of the gold 
coin prior to the Ist of June, 1865: 

Held, That this was not such a debt or contract as 

comes within the provisions of the Act of 1870, requir- 

ing an affidavit of the payment of taxes thereon, and 

it was error to dismiss the plaintiff’s action on the 

"aang that no affidavit of the payment of taxes had 
een filed. Winter vs. Epping & Co 


16. When a motion was made to set-off losses against a 
judgment based on affidavit, which does not state the 
judgment was founded on a debt, contract or cause of 
action made or implied before the Ist of June, 1865, 
and upon demurrer thereto the Court sustained the 
demurrer and dismissed the motion : 

Held, That the judgment of the Court below was not 
error under the law and facts of the case. Rankin vs. 
Dawson et al 


See Constitutional Law, 6, 7, 8, 9, 10, 11. 


REMOVAL OF CAUSES TO UNITED STATES 
COURTS. 


1. The Circuit Courts of the United States have no juris- 
diction over the probate of wills; and a proceeding 
before the Ordinary of this State, propounding a will, 
cannot be removed to the Circuit Court by one of the 
caveators, who is a resident and citizen of another 
State. Hargroves vs. Redd 142 


. Where several citizens and residents of the State of 
New York, with a citizen and resident of Georgia, 








INDEX. 










filed a bill in equity, in one of the Courts of this State, 
against a citizen of Georgia, who was an administra- 
trix of an intestate’s estate, charging mal-administra- 
tion, and praying the Court to direct the administra- 
tion and cause the assets to be paid out in their order, 
according to the claims against them; and an order 
was taken on the motion of the complainants, making 
all the creditors parties plaintiff to the bill, and direct- 
ing them to bring in their claims, and the administra- 
trix answered the bill, setting up, among other things, 
that the estate was insolvent, the claims intricate and 
conflicting, and praying a marshaling of the assets, 
and, on her motion, the creditors were restrained from 
bringing separate suits, and required to await the 
marshaling prayed for; and the non-resident plaintiffs 
moved, under the Act of Congress of 1867, and the 
Acts of which it is amendatory, to remove their cause 
to the Circuit Court of the United States for the Dis- 
trict of Georgia: 

Held, That the case made in the record is one in 
which the rights of the non-resident plaintiffs, in their 
controversy with the defendant, cannot be adjudicated 
without the presence of the complainants, who are 
resident citizens of Georgia. Bliss & Co. et al. vs. Raw- 
SOR, AAMINISETALTIL. ...0ccccrcrrscoscccccacere sanaeiie dellacdaubatieans 181 


3. The Acts of Congress for the removal of causes from 
the State Courts to the Circuit Courts of the United 
States, do not provide for the removal of a cause, by 
one of several non-resident plaintiffs, who is a co- 
plaintiff with citizens of Georgia, except in cases where 
the controvery between the non-resident plaintiffs and 

the defendant can be settled without the presence of 

plaintiffs who are resident citizens of this State. War- 

NER, Judge, dissenting. Ibid. 




































RES ADJUDICATA. 











. If a meritorious bill of exceptions be dismissed here 
because of a mistake made by the certifying Judge 
and without the fault of counsel, equity will restrain 
the enforcement of the judgment thus affirmed till the 
matters set up in the dismissed bill of exceptions can 
be heard. (R.) Kohn vs. Lovett........ tendssecs epevesecece . 179 


. A judgment of a Court of competent jurisdiction is 
conclusive between the same parties as to all matters 
at issue, and when executors are removed from their 

trust under a judgment for waste and mismanagement, 
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they cannot, under the Relief Act of 1870, deny that 
they have mismanaged their trust. Smith et al. vs. 
BODE 2B UA RSs di ice DR ci Tides 191 


3. Where a bill was filed to enjoin a judgment at law, 
and praying for a new trial, and it appeared by the 
answer that an affidavit of illegality had been previ- 
ously adjudicated, upon which the questions involved 
in this bill were involved, or might have been em- 
braced therein : 

Held, There was no error in the Court refusing the 
injunction. Parker vs. King......s.scesscoccsssescosssececens 299 


4. Held again, That the verdict of the jury, that the de- 
fendant in execution was in possession of the land 
levied on at the commencement of the suit, and that 
the notes, the foundation of the suit, were given for 
the land, rendered on the trial of the affidavit of ille- 
gality, was an adjudication of the rights and equities 
of the parties, under the Relief Act of 1868. bid. 


5. Where a trial is had in equity, and the jury return 
their verdict, and a motion made for a new trial is 
overruled, and the judgment of the Court brought by 
bill of exceptions to this Court, and the judgment af- 
firmed, by operation of law, in the dismissal of the 
case, such judgment of affirmance is conclusive upon 
all parties as to the merits and grounds cdabredid in 
the motion for a new trial, and cannot subsequently 
be reviewed or reheard by the Court; and where a 
bill was brought, asserting no new ground, it was 
proper to dismiss the same for want of equity. The 
failure to enter the decree at the term the verdict 
was rendered, appealed from and affirmed, did not 
leave the case open, or present any new ground for 
equitable interference to set aside the verdict, but it 
was the duty of the Court to enter such decree by an 
order nunc pro tunc. Seay vs. Treadwell.........cceceeeeees 564 


See Homestead and Exemption of Personality, 5. 


RESCISSION OF CONTRACTS. | 


Upon a suit brought upon a note given for the purchase- 
money of land, the defendant set up the contract of 
purchase by which it appeared the plaintiff and a man 
named Adams had jointly sold the land and gave bond 
for titles; and further, that the said parties had no 
title to the land, and that the title was elsewhere, and 
the inability of the parties to perform their contract. 











- 
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To this plea a demurrer was filed and sustained by the 
Court: 

Held, That, inasmuch as this was a contract for the 
purchase of land and the party was in possession, 
while we may consider his plea filed at law with the 
same consideration we would a bill filed in equity, this 
plea does not set up sufficient to restrain, in equity, the 
collection of the purchase-money; and rescission of 
the contract stands upon the same principle. When 
parties make contracts for land and take bonds or 
warranties and are in possession when sold for the 
purchase-money, it requires a strong case, something 
showing fraud or insolvency or non-residence, some- 
thing which has grown up or is discovered since the 
contract, that would render it inequitable to enforee 
it, to invoke the powers of equity, whether invoked at 
law or in equity. McCauley vs. Moses.... ...cccccsecevees 


See Equity, 3. 


RES GESTA. See Hvidence, 10, 14. 
RETROACTIVE LEGISLATION. 


Where on a bill filed by an executor for direction, and 


for the distribution of the assets to which the heirs, 
legatees and creditors were parties, there was a final 
decree distributing the assets: 

Held, That the widow and minor children were not 
entitled to a bill of review, on the ground that no 
homestead and exemption was decreed to them accor- 
ding to the Constitution and laws of the State. If 
they were entitled to such a homestead at the date of 
the decree, they should have set it up; and if they 
were not, any subsequent law will not, without ex- 
press words, be held to authorize the decree to be 
opened, so as to let in the claim. Moore vs. Gill........ 


See Constitutional Law, 5. 


“ Liens, 1. 
“ Practice in Supreme Court, 2. 


RULE vs. SHERIFF. 


1. Where, in a rule against a sheriff for failing to raise 


the money on a fi. fa., founded on a debt contracted 
before the Ist of June, 1865, it appeared, as a part of 
the proceedings in the cause, though not in the sher- 
iff’s answer, that in September, 1870, he had called 
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on the defendant for the money, and had taken his 
word for the money : 

Held, That the sheriff could not, in reply to the rule, 

set up the subsequent Act of October 13th, 1870, re- 
quiring an affidavit that the taxes were duly paid, to 

be attached to the fi. fa., before it could lawfully pro- 
coed. Kemp v8. Williams......ccerccccocccrsccoverceser svcesees 211 


. Where a sheriff had levied on personal property and 
turned it over to a third party on his making the 
usual “claim and affidavit,” and giving a forthcoming 
bond, but taking no bond for the costs and damages 
which the ne might find for the delay, in case the 
claim was for delay only, and the claim was dismissed 
on the motion of the plaintiff in fi. fa. : 

Held, That it was not error in the Court to hold the 
sheriff liable on a rule for the value of the property 
levied on, and to direct an issue to ascertain that 
WRENS, BAYOTE UC. TAO .nccccce acccccsccosccsccapesconsagece 250 


3. Held further, That the answer of the sheriff, there be- 
ing in it nothing binding on the question of the value 
of the property, was immaterial on the trial of the 
said issue, and there was no error in trying the same 
without the presence of the answer, it having been 
mislaid. bid. 


4. By the provisions of the Act of 1870, when an execu- 
tion has been issued by a Justice of the Peace to en- 
force a factor’s lien for a sum less than $100 00, the 
same may be levied by any sheriff of this State, or 
bailiff, on the property of the defendant subject to 
such lien, and when placed in the hands of a sheriff 
he may be ruled in the Superior Court for his neglect 
of duty in failing to execute the same. McDonald & 

Co. vs. Feagan........0+ Gpprstnapocconetoncabtnetwcrcongecccesscose 360 


See Garnishment. 


bo 


RUMORS. 
As Evipence—See Criminal Law, 25. 
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SALARY. See Contracts, 3. 
SALE. 


If parties settle a cause by an agreement, part of which 
is that the sheriff shall sell the property in dispute 
and divide the proceeds between the parties, and said 
settlement is made the judgment of the Court, the 
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sale by the sheriff under said agreement is not a judi- 
cial sale. (R.) Doyle et al. vs. The Trustees of the 
African Methodist Church et Al....ccccccccccscccscccesccecseses 400 


SCALING ORDINANCE. 


Where a promissory note was given, during the late war, 
for $3,500 00, due one year after date, upon which 
$2,800 00 was paid at maturity, in Confederate money, 
leaving due $700 00, and the jury, on suit brought for 
the balance, found for the plaintiff $38 97, and the 
Judge granted a new trial, on the ground that the jury 
had not found according to the equities between the 
parties, under the facts of the case: 

Held, That this was no abuse of the discretion vested 
by law in the Judge, and this Court will not reverse 
the judgment. Cargyle vs. Belcher.........secccsseerceeseses 207 


SERVICE OF JOINT OBLIGORS. See Joint Obligors. 
SERVANTS. See Master and Servants. 


SET-OFF. 
See Rebellion. 
“ Relief Acts of 1868 and 1870, 10, 12, 16. 


SEVERANCE. See Contracts, 9. 
SHERIFFS. See Rule against Sheriffs. 


SHERIFF'S SALES. 


See Purchasers at Sheriff’s Sales. 
« Sale. 


SLAVE DEBTS. 


Where a judgment was had in the Superior Court in Sep- 
tember, 1868, on a promissory note, purporting to be 
“for value received,” and an illegality was filed in 
1870, setting up that the consideration of the note was 
the hire of slaves: 

Held, That this ought to have been pleaded on the 
trial, and the illegality was properly overruled. Miller 
VS. ALDTITLON......cceserecccccces ssovevesvccsccccscccccccossceocesees 273 


See Practice in Superior Courts, 2, 5. 
“ Purchasers at Sheriff’s Sales. 
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SPECIFIC PERFORMANCE. 


See Hquity, 1. 
“ Equity Jurisdiction, 1, 2. 
“ Interest, 2. 


STATUTES. See Construction of Statutes. 


STATUTE OF FRAUDS. 


1. A corporation, though of the same name with a part- 
nership, doing business, by the same agent, before 
the date of the charter, is not the same person, and 
to make it liable for a debt due from the partnership, 
a pre promise by the president, without a new con- 
sideration, is not sufficient. There must be a writing, 
signed by the party to be charged, or by its agent 
expressly authorized, or it must be shown that the 
incorporation has received the consideration. The 
GaIIGES CO: 0: CII 55) cvesicedetiscsscccccsccccsccsesese 187 
3. In order to take a case out of the operation of the 
statute, on the ground that the contract was not to 
be performed within one year, there must be such a 
part performance of it on the part of the plaintiff as 
would render it a fraud on him, by the refusal of the 
defendant to comply with the contract on his part. 
Burnett & Co. vs. Blackmar & Chandler. ........00eceeeeeeees 569 | 


See Contracts, 1. 
STREETS. See Arbitration, 2. 
SUBMISSION. See Arbitration, 2, 3. 
SURETIES. 
See Promissory Notes. 


“ Parties, 1. 
TAXES. 


See Constitutional Law, 1, 5. 
“ Relief Acts of 1868 and 1870. | 


TENANTS. See Landlord and Tenant. 
TENANTS-IN-COMMON,. See Conveyances, 2, 3. 
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TENDER. 


Where the party gave notice in writing of his absolute 
refusal to comply with such contract of sale: 
Held, That the charge of the Court below to the effect 
that proof of tender after such notice was not neces- 
sary, was not error, but in conformity with the rulings 
of this Court in 12th Georgia, 154. Hunt vs. Jackson 
Formby’ Guardian., .ceccisiercsscovecssccsrescossverccsscvcesesoes 


See Interest, 2. 
TRESPASS. 


Property was under said award sold by a Receiver ap- 
pointed to sell and pay said debt, notwithstanding the 
Ordinary exempted it: 

Held, The Receiver was not a trespasser, nor liable to 
an action for such sale. (R.) Gill vs. Mizell............ 


TROVER. 


Where, in an action of trover, it was in proof that the 
property sued for, and to which the plainjjff showed 
title, was at the house of defendant, though there was 
no proof of any use of the same by him: 

Held, That this was some evidence of possession in 
the defendant, and it was error in the Court to with- 
draw the case from the jury, and grant a non-suit. 
Mercier 08. Mer cter.....cccccocccscscorcscccescccescecccsccscseces 


See Contracts, 6. 
TRUSTEES. 


When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name, and to ob- 
tain judgment thereon, and if the debt which the note 
was placed in his hands to secure, is paid after the 
commencement of the suit on the note, but before judg- 
ment thereon, then, if the holder of the collateral note 
should collect the money due thereon, he would hold 
the same as a trustee for the benefit of those who are 
legally or equitably entitled to it. And in this case 
the Court should have heard the evidence offered in 
relation to who was entitled to the proceeds of the 
note when collected, and have instructed the jury as 
to the law applicable thereto; and it was error to dis- 
miss the plaintiff’s action on the statement of facts 
disclosed in the record. Houser vs. Houser & Bronson. 


See Conveyances, 2, 3. 
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ULTRA VIRES. See Corporations. 
USURY. See Interest. 
VENDOR'S LIEN. 


A Court of equity will not enjoin the vendor of a tract 
of land from the collection of the purchase-money due 
therefor by the vendee, when the latter is in possession 
of the land, on the ground of a bare fear of a failure of 
the vendor’s title; the complainant must allege such 
facts in his bill as will affirmatively show such a prior 
incumbrance or outstanding title as will defeat the 
vendor’s title, under which the vendee holds posses- 
sion of the land. Cantrel vs. Cobb........cs.ssscsscessseeeees 


See Contracts, 7. 
“ Equity Jurisdiction, 3. 


VENUE. See Criminal Law, 23. 


VERDICT. See New Trial. 
_ 


VOID JUDGMENTS. 
See Jurisdiction of Superior Courts, 1. 


WAIVER. See Criminal Law, 28. 


WAIVER OF PROCESS. 


Pleading to the merits waives process. (R.) Burnett & 
Co. vs. Blackmar & Chandler.........s.scscccesecccccceccscesess 


WAREHOUSEMEN. See New Trials, 25. 


WILLS. 


1. Where a testator, by his will, made in 1852, directed 
certain of his slaves to be sent, after his death, to a 
free State, and there to be emancipated, and be- 
queathed to them, when free, a large portion of his 
estate, and before the death of the testator the slaves 
were, by law, made free in this State, and the testator 
died leaving his will unrevoked, this is not such a 
change of the relation between the testator and lega- 
tees as makes the will inoperative. Hargroves vs. 


Sl cinidhictMicbidnindensitigttbetinaneseniinesdaaiintniidaebaibablileded 1 
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2. A will, duly executed, and making dispositions in ac- 
cordance with law at the time it was made, is a good 
will, notwithstanding after it is made a law is enacted 
making such dispositions illegal, if, before the death of 
the testator, said law is repealed or becomes obsolete, 
and the testator have done no act, expressly or by im- 
plication, revoking or recalling his will. bid. 


3. A legacy in a will, to legatees capable of taking it at 
the time the will is made and also at the time of the 
death of the testator, is not void, because there was a 
period intermediate between the making of the will 
and the death of the testator, when the legatees were 
incapable of taking such legacy and the same was il- 
legal and void. Ibid. 


4. Parol evidence is inadmissible to show, of itself, the 
revocation of a will; such evidence can only be intro- 
duced to explain and show the intention of equivocal 
acts, by the testator, or by his direction, destroying 
or abrogating his will. Ibid. 


See Removal of Causes to United States Courts, 1. 


WITNESS. 
ImpEacHING—See Criminal Law, 17, 24. 
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